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The following table shows the page at 
during the year 1925 begins and ends: 


which each monthly issue of the Journal 


163-244 September ........ 659-738 
245-326 October .......... 739-818 
327-408 November ........ 819-900 
409-492 December ......... 901-950 


The following index and digest contains 
The Banking Law Journal during 1925. 


the legal items which have appeared in 


The entire arrangement, including the numbering of the sections, follows the plan 
of the third edition of the Banking Law Journal Digest. The Digest was published 
in 1924 and contains a classified arrangement of all legal decisions published in the 
Journal from the time of its establishment in 1889 down to 1924. 

The following index brings the Digest down to January, 1926, and may be tsed 


in conjunction with the Digest. 


ACCOMMODATION PAPER. 


Co-indorsers. 


An accommodation indorser who pays a 
note is entitled to contribution from a co- 
indorser. Keefer v. Valentine, Ia., 203 N. 
W. Rep. 787. 42 B. L. J. 503. 


§29. Liability of corporation on accom- 
modation paper. 

While ordinarily a corporation cannot 
become liable as an accommodation in- 
dorser, a promise by a corporation to in- 
dorse notes held by a bank, on which 
another corporation is maker, in considera- 
tion of the bank’s agreement to renew, is 
binding where the one making the promise 
owns 70 per cent. of the stock of the 
maker corporation. Federal Reserve Bank 
of San Francisco v. Pacific Grain Co., 2 

* Fed. Rep. (2d) 270. 42 B. L. J. 170. 

, §31. Notice of accommodation character 

of note. 

>» A corporation indorsing a note for the 
accommodation of the maker was held not 

‘ liable thereon to a person who discounted 

\, the note where the evidence indicated that 


+ 


‘q_ he had notice that the corporation was an 


accommodation indorser. Rosenberg v. 
Bekenstein, 208 N. Y. Supp. 309. 42 B. 
L. J. 618. 


§48. Note given to deceive bank examiner. 


The plaintiff sued to cancel two notes 
given to the defendant bank to secure a 
debt owing by the corporation to the bank, 
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alleging among other things that the presi- 
dent of the bank and its attorney had 
represented to him that the notes would 
create no liability and would be returned 
after they had been used to satisfy the 
inspection of the bank’s assets by the 
bank commissioner and that the notes 


would be paid out of the earnings of the . 


corporation. It was held that the evidence 
was insufficient to establish that the bank 
had agreed to treat the notes as fictitious 
paper and that the notes represented a 
valid indebtedness. Moncrief v. Bank of 
Lake, Ark., 263 S. W. Rep. 393. 42 B 
L. J. 58. 


§50. Effect of extension of time. 
Accommodation makers of a note are 


released from liability by an agreement . 


founded upon a _ valuable consideration 
entered into between the holder of the 
note and the principal debtor whereby an 
extension of time is given to the latter. 
People’s Bank of Chamois v. Smith, Mo., 
263 S. W. Rep. 475. 42 B. L. J. 65. 


AGENTS 
§56. Personal liability of agent on note. 


A person who executes a promissory 
note in a representative capacity without 
authority becomes personally liable thereon, 
but if the payee takes the note with knowl- 
edge that it was executed without authority, 
he cannot enforce it against the person who 
executed it. Eliason State Bank v. Monte- 
video Baseball Association, Minn., 200 N. 
W. Rep. 300. 42 B. L. J. 219. 
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ALTERED PAPER 


Articles on Altered’ Checks. 42 B. L. J. 
669, 751. 


§73. Right to recover from collecting 
bank. 


Where the drawer and drawee of a check 
are the same, as in the case of a Veteran’s 
Bureau check, drawn by the United States 
upon itself, and the check is paid after 
being fraudulently raised, the drawee will 
not be permitted to recover the amount 
from one who received it in good faith. 
United States v. National Exchange Bank, 
1 Fed. Rep. (2d) 888. 42 B. L. J. 25. 


§75. Duty of drawer in preparing check. 

The plaintiff requested her son-in-law 
to draw a check to his order for $5.00. He 
drew it in lead pencil, leaving spaces which 
enabled him to raise it without difficulty to 
$500. After raising it, he cashed it at 
the drawee bank. It was held that the 
bank was liable to the plaintiff for the 
amount. Glassock v. First National Bank, 
Tex., 266 S. W. Rep. 393. 42 B. L. J. 
81, 106. 


§76. Rights of holder in due course. 


The drawer of a check notified the 
drawee bank not to pay it. When the 
check was presented payment was refused 
and the words “payment stopped” were 
written across its face. The holder 
negotiated the check to a purchaser for 
value after the words “payment stopped” 
had been in some way entirely removed 
from the check, leaving no trace of the 
alteration. It was held that the purchaser, 
a holder in due course, was entitled to 
recover against the drawer. Wade Bros. 
v. Bybee, Ida., 229 Pac. Rep. 662. 42 B. 
L. J. 278. 


Where the due date of a note is 
changed after the note has left the hands 
of the maker, a holder in due course, not 
a party to the alteration, may enforce 
payment of the note according to its 
original tenor. Chamberlain v. Geer, Wash., 
237 Pac. Rep. 719. 42 B. L. J. 812. 


One Massie obtained from the defendant 
bank its draft on a New York bank for 
$6 payable to Massie’s order. The draft 
was drawn on unsensitized paper without 
the use of a check writing machine. Massie 
altered the date of the check, raised 
the amount to $8,470.50, and negotiated 
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it for value to the plaintiff bank, by which 
it was collected from the New York bank. 
The plaintiff, having been held liable to 
the New York bank brought this suit 
against the defendant for the amount of 
its loss. It was held that the defendant 
was not negligent in drawing the check 
on ordinary paper and without the use 
of a check writing machine and that the 
plaintiff was not entitled to recover. Sav- 
ings Bank of Richmond v. National Bank 
of Goldsboro, 3 Fed. Rep. (2d) 970. 42 
B. L. J. 436. 


ATTACHMENT, GARNISHMENT AND 
EXECUTION 


§ 88. Property subject to attachment. 


The property of a debtor in a safe 
deposit box is subject to attachment by the 
owner’s creditors. Carples v. Cumberland 
Coal & Iron Co., 207 N. Y. Supp. 624, 
aff’d., 148 N. E. Rep. 185. 42 B. L. J. 
411, 557. 


The consignee of a shipment of goods, 
after paying a draft drawn against the 
shipment and receiving the bill of lading, 
eannot, in connection with an action to 
recover losses sustained on prior shipments 
of goods, attach the proceeds of the draft 
in the hands of a eollecting bank which 
received the draft from a purchaser thereof. 
Colonial Lumber Co. v. Andelusia Nat. 
Bank, Miss., 103 So. Rep. 343. 42 B. L. 
J. 610. 


§92. Property subject to garnishment. 


Where a person deposits money in a bank 
for the purpose of paying certain specified 
outstanding checks, the deposit is a special 
one and is not subject to garnishment at 
the instance of the depositor’s creditors. 
First National Bank v. Propp, Iowa, 200 
N. W. Rep. 428. 42 B. L. J. 144. 


Several shipments of clams were made in 
the name of a bank, which under an 
arrangement with the shippers advanced 
70 per cent. of the value of the clams 
upon receipt of the bills of lading. The 
clams were sold by an agent who deposited 
the proceeds in another bank in the name 
of the bank making the advances. One 
shipment was not made in the name of 
the bank, but the bank received the bill 
of lading and made the usual advances. 
The clams in this shipment were sold, and 
while the proceeds were in the hands of 
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the agent a creditor of the shippers caused 
a writ of garnishment to be served upon 
him. It was held that the proceeds were 
not subject to garnishment and that the 
bank was entitled thereto. Hull v. Meyers, 
Wash., 235 Pac. Rep. 786. 42 B. L. J. 
772. 


The drawer of a draft, attached to a 
bill of lading, delivered it to the A bank 
which credited his account and forwarded 
the draft for collection. The drawee paid 
the draft and then garnished the proceeds 
in the hands of the collecting bank as a 
ereditor of the drawer of the draft. It 
was held that the A bank was the owner 
of the draft and as such was entitled to 
its proceeds. Acme Hay & Mill Feed Co. 
v. Metropolitan National Bank, Ia., 201 
N. W. Rep. 129. 42 B. L. J. 472. 


ATTORNEY’S FEES 


§95. Provision in instrument for attor- 
ney’s fees held invalid. 


A provision in a note that if suit should 
be commenced or an attorney employed to 
enforce payment of the note, the maker 
will pay an additional sum of 5 per cent. 
on principal as attorney’s fees is void 
and unenforceable. Ralston v. Stone, Ore., 
232 Pac. Rep. 631. 42 B. L. J. 254. 


BANKING. 
§ 113. Banking powers. 


An agency to lend the money of a cus- 
tomer in his name and in his behalf and 
in the exercise of ordinary diligence as 
an agent is within the range of the 
legitimate business of a Georgia bank, un- 
less expressly prohibited by its charter. 
Oconee County Bank v. Marshall, Ga., 126 
8S. E. Rep. 369. 42 B. L. J. 521. 


Under the laws of North Dakota, au- 
thorizing banks to purchase property which 
has been mortgaged to them in good faith 
as security for debts previously contracted, 
a bank is not authorized to take title to 
real estate and assume the payment of 
mortgages thereon. Smith v. Rennix, 
N. D., 204 N. W. Rep. 843. 42 B. L. J. 
930. 


§ 114. Borrowing money. 

A Wisconsin statute makes it unlawful 
for any bank to borrow money unless a 
resolution authorizing the transaction has 
been adopted by the borrower. Under this 
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statute it was held that a bank which 
executed a mortgage as security for a 
loan could not defend a foreclosure action 
on the ground that no resolution had been 
adopted. It was held that while the act 
of the bank in borrowing was unlawful, 
the mortgage was valid. Hardy v. People’s 
State Bank, Wisc., 201 N. W. Rep. 725. 
42 B. L. J. 477. 


§ 116. Acting as guarantor. 

While ordinarily a bank is not liable on 
a contract of guaranty, a bank can be held 
liable on a contract guaranteeing the pur- 
chaser of cotton on consignment against 
losses where the guaranty is made in a 
transaction in which the bank is beneficially 
interested. H. Seay & Co. v. Moore, Tex., 
265 S. W. Rep. 376. 42 B. L. J. 205. 


A Kansas bank entered into a contract 
of guaranty which, under the laws of that 
state, it was not authorized to make. It 
was held that this was no defense to an 
action on the contract where the bank 
received benefits from the contract. Mc- 
Cornick & Co. v. Citizen’s Bank, Kan., 263 
S. W. Rep. 152. 42 B. L. J. 493. 


A person to whom a letter of credit 
was issued agreed to furnish the banker 
issuing the letter the funds to meet any 
draft drawn by him. It was held that it 
was not within the power of a trust com- 
pany, organized under the laws of Mass- 
achusetts, to guarantee to the banker that 
the person to whom the letter was issued 
would live up to his agreement and that 
the trust company making such guaranty 
was not liable thereon. Nowell v. Equit- 
able Trust Co., Mass., 144 N. E. Rep. 749. 
42 B. L. J. 412. 


A trust company which sells a bond has 
the power to guaranty payment of the 
bond to the purchaser and is liable on such 
guaranty. McFerson v. Kepner, Colo., 233 
Pac. Rep. 148. 42 B. L. J. 469. 


BANKRUPTCY. 
§ 130. Priorities among creditors. 


A vice-president of the defendant trust 
company persuaded the plaintiff, who had 
a deposit in the savings department of an- 
other trust company, to transfer the deposit 
to the defendant. He led her to believe 
that the money would be redeposited in 
the savings department, but he placed it in 
the commercial department. Upon the 
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failure of the bank it was held that the 
plaintiff was entitled to have her deposit 
regarded as a savings deposit. Wasser- 
man v. Cosmopolitan Trust Co., Mass., 147 
N. E. Rep. 742. 42 B. L. J. 584. 


§ 133. Deposits of public moneys. 


The postmistress at Sibley, La., pur- 
ehased from a Sibley bank with govern- 
ment funds five bank drafts payable to 
the postmaster at New Orleans. Payment 
of the drafts was refused by the drawee, 
and the Sibley bank closed its doors. The 
postmistress filed a claim upon the drafts, 
obtained a_ certificate for the amount 
thereof from the liquidators, and assigned 
it to the government. It was held that the 
government was entitled to priority in pay- 
ment of the claim. United States v. 
Brock, La., 5 Fed. Rep. (2d) 265. 42 B. 
L. J. 805. 


An Iowa statute provides that, when 
property of any person or corporation is 
placed in the hands of a receiver, debts 
or taxes due to a municipal corporation 
shall be entitled to a priority. It was 
held that a general deposit in a private 
bank made by a town treasurer in the 
name of the town was a debt within the 
meaning of this statute. In re Bank of 
J. Kelso. Town of Bellevue v. Guthrie, 
Iowa, 200 N. W. Rep. 492. 42 B. L. J. 
148. 


§ 135. Holder of cashier’s check. 

The defendant bank issued its cashier’s 
check to the plaintiff bank for the amount 
of an advance made by the latter to 
enable the defendant to meet its current 
obligations. The defendant was insolvent 
at the time but the fact was unknown 
to the plaintiff. The defendant failed 
before the check was presented. It was 
held that the plaintiff was a general and 
not a preferred creditor of the defendant. 
First Nat. Bank v. Farmers’ State Bank, 
Kans., 237 Pac. Rep. 652. 42 B. L. J. 
723. 


Right to interest. 


Where a claim for the return of a ‘special 
deposit is allowed against an insolvent 


bank and its liquidator, the depositor is . 


not entitled to the allowance of interest 
on the deposit, especially where the 
liquidator’s resistance to the allowance 
of the claim was not unreasonable or 
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vexatious, but was in the exercise of a 
reasonable discretion. Northwest Lumber 
Co. v. Seandinavian-American Bank, Wash., 
231 Pac. Rep. 951. 42 B. L. J. 389. 


BILLS OF LADING. 


§ 150. Liability of bank surrendering bill 
without collecting draft. 


The defendant company delivered to the 
plaintiff bank a draft attached to a ship- 
per’s order bill of lading, indorsed in 
blank. The bank detached the bill of 
lading and sent it to the drawee of the 
draft, and the check which the drawee 
sent in payment was dishonored. It was 
held that the plaintiff could not recover 
the amount advanced on the draft for 
the reason that it had failed in its duty to 
hold the bill of lading until the draft was 
paid. Citizens’ Bank & Trust Co. v. Ever- 
best Shingle Co., Wash., 229 Pac. Rep. 743. 
42 B. L. J. 56. 


A bank which surrenders a bill of 
lading without collecting the attached 
draft is liable to the shipper of the goods 
represented by the bill even though the 
shipper and consignee are partners and 
were to share equally in the profits result- 
ing from the sale of the goods shipped. 
Tampico Banking Co., S. A. v. Barber, 3 
Fed. Rep. (2d) 136. 42 B. L. J. 417. 


§ 157. Liability of bank where bill forged. 


A bank receiving payment of a draft to 
which forged bills of lading were attached 
is liable to the drawee for the loss sus- 
tained by him. First National Bank v. 
Kempner, Okla., 229 Pac. Rep. 840. 42 
B. L. J. 9. 


BLUE SKY LAW. 
Violation. 


The sale of speculative corporate stock 
in the rear of the purchaser’s store in the 
presence of no one but the parties and 
the purchaser’s nephew does not constitute 
a violation of the Alabama Blue Sky Law. 
Gillespie v. Long, Ala., 101 So. Rep. 651. 
42 B. L. J. 321. 


BONDS. 
Bonds payable in francs. 


Bonds issued by an American railroad 
company provided that principal and in- 
terest were payable in franes at a bank 
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in Paris, France, or at the option of the 
holder at certain designated banks in 
Belgium and Switzerland. It was held 
that the word “franc” as used in common 
speech means French frane and that a 
holder of the bonds presenting them at a 
bank in Switzerland could not _ insist 
upon payment in Swiss franes. Levy v. 
Cleveland, C. C. & St. L. Ry. Co., 206 N. 
Y. Supp. 261. 42 B. L. J. 47. 


§ 164 Bidding for bonds. 


A company agreeing to accept certain 
city bonds upon the approval of such 
bonds by a bond attorney was entitled to 
rely on the opinion of the attorney and 
to refuse to accept the bonds because of 
his disapproval, even though his disapproval 
was due to the fact that he overlooked a 
provision in the transcript of the proceed- 
ings by which the bonds were issued. C. 
W. MeNear & Co. v. City of Kaufman, 
Tex., 270 S. W. Rep. 211. 42 B. L. J. 


502. 
§ 168. Lost or stolen bonds. 


The owner of certain coupon bonds lost 
some of the coupons. She notified the 
bank which had been furnished with funds 
with which to pay the coupons of her loss, 
requested the bank to pay the amount of 
the coupons, and offered to. give the bank 
a bond of indemnity against loss. The 
bank refused payment. It was held that 
the plaintiff was entitled to recover the 
amount of the coupons. Erb v. Baneo Di 
Napoli, 210 N. Y. Supp. 149. 42 B. L. J. 
796. 


§ 170. Fidelity bonds. 

Where two surety companies, in execut- 
ing bonds as sureties for the officers of a 
bank, relied upon false statements as to 
the record, character and the condition of 
the accounts of the applicants for the 
bonds, and such statements were made by 
the officers on behalf of the bank, the 
companies were held not liable on the 
bonds. MeIntosh v. Dakota Trust Co., N. 
C., 204 N. W. Rep. 818. 42 B. L. J. 748. 


The application for a bond guaranteeing 
the fidelity of a bookkeeper employed by 
a bank provided that the bank’s cash and 
securities would be examined and compared 
with his books and accounts monthly. The 
monthly examinations were never made. 
The only examinations were those made 
onee or twice a year by the state bank 


examiner. It was held that the bank 
could not recover on the bond even though 
it was stated in the application that no 
examination of the bookkeeper’s accounts 
would be made outside of the audit of the 
state or national bank examiners. Mary- 
land Casualty Co. v. Bank of England, 2 
Fed. Rep. (2d) 7938. 42 B. L. J. 543. 


CERTIFICATES OF DEPOSIT. 
§ 181. Negotiability. 

A provision in a certificate of deposit 
making it payable “on return of this 
certificate properly indorsed” does not 
destroy the negotiability of the certificate. 
Security State Bank & Trust Co. v. Mer- 
chant’s & Farmers’ State Bank, Tex., 275 
8S. W. Rep. 721. 42 B. L. J. 901. 


§ 188. Presentment of certificate to charge 
indorser. 

Where a bank, issuing a certificate of 
deposit fails before the maturity of the 
certificate, presentment is not necessary to 
hold an indorser and the fact that the 
certificate is not presented until the day 
after maturity is immaterial in an action 
against the indorser. Engle v. Shepherd, 
Okla., 229 Pac. Rep. 208. 42 B. L. J. 
51. 


CERTIFIED CHECKS. 


Article on Certification of Checks. 42 
B. L. J. 339, 421, 505, 587. 


§ 211. Effect of certification. 

The payee of a check had it certified and 
deposited it for collection, The bank on 
which the check was drawn failed before 
it could be collected. It was held that 
the payee, by having it certified, discharged 
the drawer from liability and could not 
enforce it against the drawer. Linsky v. 
United States, 6 Fed. Rep. (2d) 869. 42 
S47. 


§ 212. Written or verbal certification. 

A verbal promise by a bank to pay a 
check drawn upon it is not binding. The 
check cannot be enforced against the bank 
even by a person who paid eash for it in 
reliance on the bank’s statement. Mans- 
field v. Goldsmith Bank, Thd., 145 N. E. 
Rep. 586. 42 B. L. J. 11. 


CHECKS. 


§ 237. Check payable after drawer’s death. 


The payee of a check payable after the 
drawer’s death eannot enforce it against 


— 
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the drawee. Miller v. Medford Nat. Bank, 
Ore., 237 Pac. Rep. 361. 42 B. L. J. 761. 


§ 241. Check for less than one dollar. 


Under § 3649-7 of the Civil Code of 
South Carolina, all bills or notes for a 
sum less than $1 are void and any person 
passing or receiving such an instrument 
is subject to a fine of $10. 42 B. L. J. 
909. 


CLEARING HOUSES. 


Article on Payment Through Clearing 
House of Check Not Indorsed “Prior In- 
dorsements Guaranteed.” 42 B. L. J. 21. 


COLLECTIONS. 


§ 250. Lost paper; duty to make inquiry. 

A bank in which a check was deposited 
lost the check before it was presented for 
payment. The depositor did not know the 
name of the drawer. It was held that the 
bank was liable to the depositor for the 
amount of the check. Stark v. Public Nat. 
Bank, 206 N. Y. Supp. 8 42 B. L. J. 
648. 


§ 255. Collection should be made in cash. 


A bank receiving from another bank a 
draft for collection accepted the drawee’s 
check for the amount of the draft, stamped 
the draft paid but did not deliver it to 
the drawee, and sent its own check for 
the amount of the draft to the forwarding 
bank. The drawee’s check was dishonored 
and the bank then stopped payment of its 
eheck. It was held that the bank was not 
liable to the forwarding bank. Omaha 
Nat. Bank v. Brady State Bank, Nebr., 
204 N. W. Rep. 796. 42 B. L. J. 660. 


Regulation J (8), 1920 of the Federal 
Reserve Board authorizing Federal Reserve 
Banks to send checks for collection direct 
to the drawee banks does not authorize 
the receipt of a draft in payment. Where 
a draft was received and the collection 
was lost through the failure of the issuing 
bank, the Federal Reserve Bank was held 
liable to the owner of the check. The 
effect of this decision has been overcome 
by new regulations and by agreements 
entered into between the Federal Reserve 
Banks and the banks which they represent. 
First National Bank v. Federal Reserve 
Bank, 6 Fed. Rep. (2d) 339. 42 B. L. J. 824. 


LAW JOURNAL 


§ 264. Mailing certificate of deposit direct 
to issuing bank. 

A collecting bank is not guilty of neg- 
ligence and does not render itself liable 
in forwarding a certificate of deposit for 
collection direct to the bank by which 
it is issued, in receiving a draft instead 
of cash in payment of the certificate, or 
in collecting the draft through the Federal 
Reserve Bank instead of sending it direct 
to the drawee. Spokane Valley State 
Bank vy. Lutes, Wash., 233 Pac. Rep. 308. 
42 B. L. J. 327. 


§ 265. Collecting bank liable for its cor- 
respondents’ negligence. 


The payee of a check deposited it in a 
bank. The latter sent it to its correspond- 
ent, the defendant which sent it direct to 
the drawee. The drawee remitted a worth- 
less check in payment. It was held that 
while the defendant was negligent in send- 
ing the check direct to the drawee, it was 
not liable to the plaintiff. The plaintiff’s 
only cause of action was against the bank 
of deposit, even though the passbook con- 
tained a provision that out of town items 
were “credited subject to final payment,” 
giving the bank of deposit the right to 
charge back uncollected checks. City of 
Douglas v. Federal Reserve Bank of Dallas, 
2 Fed. Rep. (2d) 818. 42 B. L. J. 163. 


§ 267. Collecting bank not liable for cor- 
respondent’s negligence. 


A bank in which a check is deposited 
and which sends it to a correspondent for 
collection is not responsible for the corre- 
spondent’s negligence in sending the check 
direct to the drawee bank. City of Doug- 
las v. First National Bank, Ariz., 239 
Pac. Rep. 785. 42 B. L. J. 923. 


§ 269. Contract against liability. 


A draft drawn against a shipment of 
goods was delivered to a New York bank 
for collection, with a bill of lading and 
other shipping documents. The bank was 
instructed that “documents must only be 
delivered against payment.” The bank 
notified the depositor that “collections are 
accepted by us only upon the express 
conditions that no responsibility is assumed 
by us for any failure or delay in collect- 
ing or remitting.’ The bank sent the 
draft to a correspondent, which delivered 
the bill of lading to the drawee upon his 
acceptance of the draft. The drawee dis- 
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appeared without paying the draft. It was 
held that the New York bank was liable 
for the loss caused by its correspondent’s 
negligence. Isler & Guye v. National 
Park Bank, N. Y., 147 N. E. Rep. 66. 42 
B. L. J. 245. 


A check sent to a New York bank for 
collection and credit was received under 
an agreement that the bank would act 
only as collecting agent and would assume 
no liability on account of delay or loss 
until it received actual payment from its 
correspondents. Owing to a correspondent’s 
negligence the check was not paid. It 
was held that the depositor was entitled to 
recover from the correspondent. Capitol 
Grain & Feed Co. v. Federal Reserve Bank, 
3 Fed. Rep. (2d) 614. 42 B. L. J. 498. 


§ 271. Failure of bank connected with 
collection transaction. 


The assets in the hands of the receiver 
of an insolvent bank are impressed with 
a trust in favor of a bank which had for- 
warded to the insolvent bank checks drawn 
on the latter and had received in return 
a draft drawn upon a third bank. Federal 
Reserve Bank v. Bohannon, Va., 127 S. E. 
Rep. 161. 42 B. L. J. 414. 


Where a trust company is the agent of 
depositors for the collection of checks 
drawn on other banks the agency comes to 
an end when the commissioner of banks 
takes charge of the trust company’s affairs, 
and the commissioner holds the proceeds 
of checks thereafter collected for the 
benefit of the true owners, provided such 
proceeds can be traced into any particular 
fund. Salem Elevator Works v. Commis: 
sioner of Banks; Fraser v. Commissioner 
of Banks, Mass., 148 N. E. Rep. 220. 42 
B. L. J. 576. 


§ 273. Right to revoke credit or charge 
back check. 


A notice in a depositor’s passbook to 
the effect that all out of town items 
received by the bank for credit or collec- 
tion are taken at the owner’s risk, and 
that if a collecting agent employed by 
the bank should convert the proceeds or 
remit in checks or drafts which are subse- 
quently dishonored, the bank would charge 
back the amount is binding on _ the 
depositor. In the event that the bank 
Teceives a check, forwards it to a corres- 
pondent for collection, and upon receipt 


of a draft for the amount thereof credits 
the depositor’s account, the bank may 
charge back the amount of the check if 
the draft is dishonored on presentment. 
Semingson v. Stockyards Nat. Bank, Minn., 
203 N. W. Rep. 412. 42 B. L. J. 630. 


“CONSIDERATION 


§ 282. Non-negotiable instrument. 


In an action on a non-negotiable note, 
consideration for the execution of the 
note is not presumed but must be both 
averred and proved. In such a ease the 
burden of proving a consideration is on 
the plaintiff. Hunt v. Eure, N. C., 125 
S. W. Rep. 484. 42 B. L. J. 466. 


§ 283. Instances of sufficient considera- 
tion. 

A note for $1,000, payable to a corpora- 
tion and given for the purchase price of 
stock of the corporation was indorsed 
before maturity to a purchaser who, with 
notice of the purpose for which it was 
given, paid $900 for it. It was held that 
since the corporation, by negotiation of 
the note, obtained in cash 10 per cent. of 
the amount of stock subscribed for by the 
maker the note was not invalid under 
section 67 of the New York Stock Corpora- 
tion Law, requiring payment in cash of 
10 per cent. of the amount of stock sub- 
scribed for, and that the holder could en- 
force the note against the maker. Fur- 
long v. Johnston, N. Y., 145 N. E. Rep. 
910. 42 B. L. J. 377. ‘ 


Where the drawer of a check delivers it 
to a ereditor in payment of a debt owing 
from a third person, the check is founded 
upon a_ sufficient consideration and the 
drawer is liable on it. Brook v. Key & 
Townsend, Ga., 129 S. E. Rep. 913. 42 
B. L. J. 940. 


CONTRACTS 


§ 295. Validity. 
The president of a bank loaned funds 
of the bank to enable the borrower to 
make a cash payment on corporate stock. 
The borrower agreed that if the president 
would make the loan and protect him 
against call until the dividends upon the 
stock were sufficient to make certain 
deferred payments and to pay the amount 
of the loan, he would transfer to the presi- 
dent 150 shares of the stock. The agree- 
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ment was made without the knowledge of 
the other officers of the bank. It was held 
that the agreement was against public 
policy and unenforceable. First Nat. Bank 
v. Vantage Mining Co., Okla., 231 Pace. 
Rep. 266. 42 B. L. J. 317. 


§ 302. Cancellation of contract. 

A bank contracted to purchase from an 
advertising company an advertising service 
covering a period of five years. Under 
the terms of the contract the defendant 
had the right to cancel the contract for 
the last three years by giving notice to 
the company before a certain date. The 
bank failed to cancel before that date but 
later refused the service for the last three 
years. It was held that the company was 
entitled to recover damages for the bank’s 
breach of the contract. Outeault Adver- 
tising Co. v. Citizens’ Nat. Bank, Kans., 
234 Pac. Rep. 988. 42 B. L. J. 635. 


CORPORATIONS. 


§ 311. Officers executing corporate notes 
held personally liable. 


In an action on a note signed in the 
name of a corporation, followed by the de- 
fendant’s signature without qualification, 
it was held that the defendant could not 
show an agreement that he was to be 
bound only as vice-president, and that the 
defendant could not defend on the ground 
that the plaintiff bank acted fraudulently 
in failing to advise him that he would be 
individually liable on the note if he did 
not add the words “vice-president” after 
his signature. Farmers’ State Bank v. 
Lamon, Wash., 231 Pac. Rep. 952. 42 
B. L. J. 394. 


§ 312. Admissibility of evidence to fix 
liability on corporate note signed 
by officer. 

A note was signed by five members of a 
corporation, each signature being followed 
by the name of the office held by the 
signer. The name of the corporation was 
stamped at the top of the note and its 
seal was affixed at the lower left hand 
corner. It was held that parole evidence 
was admissible to show that the officers 
were intended to be individually liable. 
Taylor v. Fluharty, Idaho, 239 Pac. Rep. 
1049. 42 B. L. J. 904. 
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DELIVERY. 


Article on delivery of checks. 42 B. L. 
J. 829. 


§ 318. Presumption of delivery. 


Notes stolen from the maker after they 
are completed but prior to delivery are 
enforceable by a holder in due course. 
Rainier v. La Rue, Ind., 147 N. E. Rep. 
312. 42 B. L. J. 764. 


§ 319. Incomplete instrument filled out and 
negotiated without having been 
delivered. 


The rule of a fruit growers’ union re- 
quired its checks to be signed by its presi- 
dent and treasurer. These officers signed 
in blank an entire book of checks and 
placed the book in the office safe. The 
bookkeeper, whose duty it was to fill out 
the union’s checks, with the exception of 
the signature, took several of the signed 
checks, wrote in his own name as payee, 
wrote in various amounts and negotiated 
them to innocent holders. It was held 
that the union was liable on the checks. 
Northern Pacific Railway Co. v. Spokane 
Valley Growers’ Union, Wash., 232 Pace. 
Rep. 691. 42 B. L. J. 273. 


§ 320. Conditional delivery. 

Where the drawer of a check delivers it 
conditionally and it is transferred by the 
payee in violation of the condition, the 
burden is upon the transferee to prove 
that he received the check without notice 
of the condition. Silverman v. Gates Ave. 
Free Aid Loan Association, Inc., 211 N. Y. 
Supp. 491. 42 B. L. J. 846. 


DEPOSITS. 


§ 330. Deposit guaranty laws. 

The cashier of a bank issued certificates 
of deposit to a firm of which he was a 
member which certificates represented no 
actual deposit. The certificates were pur- 
chased by the plaintiff upon assurance by 
the bank’s assistant cashier that the certi- 
fieates represented regular deposits. Upon 
the failure of the bank, it was held that 
the plaintiff was not entitled to the pro- 
tection of the deposit guaranty fund. Mul- 
berry State Bank v. Peterson, Kans. 236 
Pae. Rep. 814. 42 B. L. J. 861. 


One who deposits money in a_ bank 
which is in a failing condition for the 
purpose of assisting the bank is not en- 
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titled to payment out of the depositors’ 
guaranty fund on the failure of the bank. 
First Nat. Bank v. Hirning, S. D., 204 
N. W. Rep. 901. 42 B. L. J. 741. 


The holder of a certificate of deposit 
representing a deposit not protected by 
the bank guaranty fund, upon learning 
that the issuing bank was in financial 
straits, surrendered the certificate to the 
bank and received a certificate showing 
him to be a depositor entitled to the pro- 
tection of the fund. When he did this 
the bank was insolvent. It was held that 
the attempt to change the character of 
the deposit constituted a fraud on the 
guaranty fund and that the depositor was 
not entitled to participate in the fund. 
State Banking Board v. Pilcher, Tex., 
270 S. W. Rep. 1004. 42 B. L. J. 780. 


Certificates of deposit issued by a bank 
against a credit in another bank which is 
‘not subject to check,” and which has 
been established with the understanding 
that the money shall not be withdrawn 
are not payable out of the state guaranty 
fund. State v. Home State Bank, Nebr. 
201 N. W. Rep. 971. 42 B. L. J. 538. — 


A bank stockholder purchased two prom- 
issory notes from’ the bank. He _ subse- 
quently resold the notes receiving in pay- 
ment two certificates of deposit and there- 
after took one certificate in renewal of 
the two. It was held that the transaction 
was a deposit and not a loan and that the 
assignee of the certificate was entitled to 
an allowance against the depositors’ guar- 
anty fund upon the insolvency of the bank. 
State v. Farmers’ State Bank, Nebr., 201 
N. W. Rep. 893. 42 B. L. J. 456. 


A certificate of deposit drew interest in 
excess of 5 per cent. and was, therefore, 
not protected under the Nebraska deposit 
guaranty law. The certificate was later 
exchanged for one bearing interest at 5 
per cent. It was held that the new certi- 
ficate was entitled to the protection of the 
guaranty fund upon the insolvency of the 
bank. State v. American Exch. Bank, 
Nebr., 201 N. W. Rep. 895. 42 B. L. J. 
460. 


Where a bank in good faith receives 
negotiable paper from a customer, and in- 
stead of paying the money over the coun- 
ter when the notes are negotiated, issues 
a certificate of deposit payable at a future 


date, if no fraud or collusion is shown, the 
legal effect is the same as if the money 
itself had actually been deposited, and 
the deposit evidenced by the certificate is 
within the protection of the bank guar- 
anty fund. State v. American State Bank, 
Nebr., 199 N. W. Rep. 21. 42 B. L. J. 62. 


A person gave a check to a bank, re- 
ceiving in return a certificate of deposit. 
The check was collected. The certificate 
was transferred to a holder in due course. 
Upon the bank’s failure it was held that 
the check constituted a deposit and that 
the holder of the certificate was entitled 
to be reimbursed out of the deposit guar- 
anty fund. State v. South Fork State 
Bank, Nebr., 200 N. W. Rep. 249. 42 
B. 17% 


A bank receiving the proceeds of a sale 
of mortgaged cattle, with knowledge that 
the sale was made without the knowledge 
or consent of the mortgagee, is liable to 
the mortgagee for the amount of the de- 
posit, and upon the insolvency of the bank 
the mortgagee has the right to enforce 
payment from the guaranty fund of a 
certificate of deposit issued to the mort- 
gagor for the amount of the deposit in 
question. State v. Brown County Bank, 
Nebr., 200 N. W. Rep. 866. 42 B. L. J. 
310. 


A certificate of deposit “not payable in 
less than six months, and not extending 
for more than one year,” has a definite 
date of maturity within the meaning of a 
rule of the Kansas banking department, 
and is within the protection of the bank 
guaranty fund. Merchants’ Reserve Bank 
v. Peterson, Kans., 230 Pac. Rep. 1056. 
42 B. L. J. 305. 


§ 338. Special deposits. 

Where money is deposited in a bank to 
be paid out on specified conditions and 
the bank pays without seeing that those 
conditions are observed, the amount can 
be recovered from the bank as a trust 
fund. Richardson v. Isham, Tex., 265 
S. W. Rep. 1101. 42 B. L. J. 298. 


A deposit, made for a special purpose, 
remains the property of the depositor un- 
til applied to that purpose, and, until so 
applied, is held by the bank or other de- 
positary as the agent or bailee of the de- 
positor; and the depositor may withdraw 
it, or may revoke the authority to apply 
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it to the specified purpose, at any time 
before it has been so applied. Pierson v. 
Swift County Bank, Minn., 204 N. W. Rep. 
31. 42 B. L. J. 696. 


§ 339. Bank’s liability for stolen property. 


The defendant bank received bonds from 
the plaintiff for safe-keeping without com- 
pensation. The bonds were kept with the 
bank’s cash and other valuables in the in- 
ner case of an iron safe. It was held 
that the bank was not liable for the loss 
of the bonds through burglary although 
the town in which the bank was located 
maintained no night watch and suspicious 
characters were seen in the vicinity of the 
bank the night before the burglary, which 
matter was reported to the cashier who 
failed to act upon the warning. Bowen v. 
First Nat. Bank, Iowa, 203 N. W. Rep. 
569. 42 B. L. J. 849. 


A bank in a small town is not liable 
for securities stolen from a safe deposit 
box even though it does not employ a 
night watchman and is not equipped with 
a burglar alarm, where it appears that 
the bank’s facilities for safeguarding se- 
eurities are equal to those of other small 
banks located in places of the same size. 
Young v. First National Bank, Tenn., 265 
S. W. Rep. 681. 42 B. L. J. 83. 


A bank is required to use ordinary care 
in safeguarding its customers’ bonds al- 
though it makes no charge to the cus- 
tomer and the bank may be liable where 
the bonds are stolen by burglars even 
though the bonds are kept in its vaults 
in the same place where it keeps its own 
and its officers’ bonds and even though it 
gives the same care to the customers’ 
bonds as to its own property. A judg- 
ment in favor of the bank in this case 
was reversed. Kubli v. First National 
Bank, Iowa, 200 N. W. Rep. 434. 42 
B. L. J. 42. 


A bank is liable for the loss of securities 
left in its care without compensation only 
if the loss is caused by its negligence. It 
is not liable for abstraction of such se- 


' eurities by a dishonest employee unless it 


has been negligent in employing or re- 
taining him. Holmes v. First National 
Bank, N. J., 128 Atl. Rep. 150. 42 B. 
L. J. 404. 


A bank which was in charge of bonds 
pledged as security for a loan forwarded 
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the bonds by registered mail, uninsured, 
to another bank. The bonds were stolen 
from the mail. The forwarding bank was 
held liable for the loss on the ground of 
negligence in failing to insure the bonds. 
Bank of Monango v. Ellendale Nat. Bank, 
N. D., 201 N. W. Rep. 839. 42 B. L. J. 
333. 


The cashier of the defendant bank, when 
consulted by the plaintiff as to the advis- 
ability of taking certain securities from a 
safe deposit box in the bank and deposit- 
ing them with the bank for safe-keeping, 
told the plaintiff that he could safely leave 
them with the bank, as they would be kept 
in the bank’s safe and the contents of the 
safe were fully covered by insurance. The 
plaintiff deposited the securities with the 
bank. Subsequently, burglars opened the 
bank’s safe and stole securities including 
the plaintiff’s securities. The bank’s in- 
surance was insufficient to fully cover the 
loss. The plaintiff sued to recover dam- 
ages for breach of a contract to keep the 
securities insured. It was held that it was 
for the jury to decide whether such a 
contract had been entered into. Blomberg 
v. State Bank, Kans., 236 Pac. Rep. 847. 
42 B. L. J. 706. 


§ 343. Public deposits. 


Under the statutes of New Mexico, the 
state board of finance cannot compel the 
state treasurer to deposit funds in the 
general checking account unless the de- 
pository qualifies by giving the bond re- 
quired by statute. State ex rel Hannett 
v. Graham, N. M., 239 Pae. Rep. 740. 42 
B. L. J. 948. 

§ 345. Deposits by corporate officials and 
other agents. 

A bank which permits an agent to de- 
posit to his own eredit funds which the 
bank knows to belong, not to the agent, 
but to his principal, and to withdraw the 
funds on his individual check is liable to 
the principal if the agent embezzles the 
funds, unless he acted within the apparent 
scope of his authority or the principal 
permitted him so to act or ratified his acts. 
Oklahoma State Bank v. Galion Iron 
Works, 4 Fed. Rep. (2d) 337. 42 B. L. 
J. 578, 


The president of two corporations drew 
checks against the funds of one corpora- 
tion and deposited them in a bank, which 
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cashed them and deposited the funds to 
the credit of the other corporation. The 
bank knew that both corporations had the 
same president. It was held that the bank 
was not charged with notice that the funds 
were being used for the president’s per- 
sonal benefit. Hill Syrup Co. v. American 
Savings Bank, Wash., 234 Pac. Rep. 11. 
42 B. L. J. 554, 


§ 347. Deposits by executors, administra- 
tors and trustees. 

In order to render a bank liable for the 
wrongful withdrawal and misappropriation 
of trust funds deposited with it, it must 
have had notice or knowledge of the trust 
character of the funds. Davis v. Wood- 
lawn Savings Bank, Ala., 104 So. Rep. 16. 
42 B. L. J. 766. 


A eashier of a bank who was also ad- 
ministrator of an estate deposited money 


' in the bank in his name as administrator. 


He subsequently withdrew the money on 
ehecks signed as administrator and misap- 
propriated it. It was held that the bank 
was not responsible inasmuch as the cash- 


ier withdrew the money in his capacity as. 


administrator without any complicity on 
the part of the bank. State ex. rel. Davis, 
Atty. Gen. v. Farmers’ & Merchants’ Bank 
of Walton, 201 N. W. Rep. 897. 42 B. L. 
J. 448. 


§ 355. Survivor entitled to fund deposited 
in two names. 

An account was opened in the joint 
names of a husband and wife, the pass- 
book stating that “the funds deposited on 
this account are the joint property of the 
two parties in whose name the account is 
opened, and either is authorized, under 
any circumstances, to sign checks for the 
withdrawal of funds, in whole or in part.” 
Thereafter, deposits and withdrawals were 
made by both parties. Upon the death of 
the husband, it was held that the wife 
was entitled to the deposit. First Nat. 
Bank of Birmingham v. Lawrence, Ala., 
101 So. Rep. 663. 42 B. L. J. 237. 


§ 357. Valid gift or trust through medium 
of trust deposit. 

The defendant made a deposit in his 
own name, writing the word “Trustee” 
after his name on the deposit slip. It 
was held that this, together with evidence 
as to conversations between the defendant 
and his two nephews, concerning his inten- 


tion to educate them, was insufficient to 
establish a gift of the deposit in favor 
of the nephews. Mount v. Krilich, Wash., 
230 Pac. Rep. 828. 42 B. L. J. 213. 


Deposit induced by fraud. 


In an action for damages on account of 
misrepresentations alleged to have been 
made while the defendant was state bank 
commissioner the plaintiff alleged that he 
was induced by the false representations 
to place $50,000 in a Wichita bank for 
the use of a Salina bank and the defend- 
ant in return for certificates of deposit of 
the Salina bank. It was held that this 
allegation did not show an illegal transaec- 
tion as it might mean that the defendant 
was to have control of the money in his 
capacity as bank commissioner for the 
benefit of the Salina bank and not for his 
own benefit. Crummer v. Wilson, Kans., 
237 Pace. Rep. 1036. 42 B. L. J. 800. 


Liability of bank where deposit confiscated. 

A New York bank having a branch in 
Petrograd must pay to a depositor the 
amount of his deposit in that branch, al- 
though all the funds in the possession of 
the banks in that city were confiscated by 
the Soviet Republic. Sokoloff v. National 
City Bank, N. Y., 145 N. E. Rep. 917. 
42 B. L. J. 330. : 


Payment of deposit contrary to instruc- 
tions. 


A depositor of a Milwaukee bank went 
to Poland. Through a Polish bank he sent 
his passbook to the Milwaukee bank, to- 
gether with a letter directing the bank to 
pay the amount of his deposit to a New 
York bank for the aceount of the Polish 
bank. Before the letter arrived at Mil- 
waukee, the depositor returned to that 
place, and canceled the instructions con- 
tained in the letter. The bank neverthe- 
less paid the deposit to the New York 
bank. It was held that the depositor was 
entitled to recover the amount of the de- 
posit from the Milwaukee bank. Gruszka 
v. Mitchell Street State Bank, Wisc., 200 
N. W. Rep. 680. 42 B. L. J. 381. 


EVIDENCE. 


§ 371. Admissibility of evidence. 


In an action on two promissory notes 
brought by the payee against the maker, 
it was held that oral evidence tending to 
show tbat the notes were given as accom- 
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modation paper was admissible. Boyd 
State Bank v. Dodge, Minn., 203 N. W. 
Rep. 604. 42 B. L. J. 716. 

In an action by the holder of a note 
against the maker, the latter may intro- 
duce evidence tending to show that the 
consideration for the note failed and that 
the holder took the note from the payee 
without notice of such fact. Commercial 
Securities Co. v. Jolly, Okla., 229 Pac. 
Rep. 193. 42 B. L. J. 141. 


EXECUTORS, ADMINISTRATORS AND 
TRUSTEES. 

§ 378. Foreign corporation as executor. 
A trust company organized under the 

laws of another state cannot be appointed 

trustee in New Hampshire. Bank of New 

York & Trust Co. v. Tilton, N. H., 129 

Atl. Rep. 492. 42 B. L. J. 743. 


§ 383. Compensation. 

A decedent’s estate consisted in part of 
shares of corporate stock bequeathed to 
several legatees. It was held that the 
executors were entitled to a reasonable 
compensation for their services in connec- 
tion with the receipt and distribution of 
the shares of stock. Jones v. Virginia 
Trust Co., Va., 128 S. E. Rep. 533. 42 
B. L. J. 583. 


§ 391. Investments—duty to invest. 

Where an administrator permits the 
funds of the estate to lie idle and unin- 
vested, he will be charged with simple 
interest on the amount of the funds. In 
re Jula’s Estate, N. J., 130 Atl. Rep. 733. 
42 B. L. J. 942. 


§ 398. Deposit or investment in trustee’s 


name. 

A will left the residue of the estate to 
the testator’s widow for life and named 
her as executrix. She invested funds in 
real estate, taking title in her own name. 
Upon an accounting, it was held that she 
should be surcharged with the amount so 
expended. In re Ahrend’s Estate, N. J., 
130 Atl. Rep. 219. 42 B. L. J. 895. 


§ 402. Liability for loss resulting from 


investments. 

A trustee who invests trust funds in oil 
and motor stocks is personally liable for 
a loss resulting from the investment. In 
re Cady’s Estate, 207 N. Y. Supp. 385. 
42 B. L. J. 168. . 
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An executor, authorized by a will to sell 
securities and reinvest, sold certain “legal 
securities” and reinvested in bonds of a 
steamship company which later became 
insolvent. It was held that the executor, 
though acting in good faith, was respon- 
sible for the loss. In re Hurlbut’s Ex’r, 
206 N. Y. Supp. 488. 42 B. L. J. 7. 


§ 409. Liability of persons dealing with 
trustee. 

While under the laws of Tennessee a 
husband is entitled to the personal property 
of his deceased wife, such property is 
nevertheless charged with the decedent’s 
indebtedness, and a bank which with 
notice takes from the husband funds 
belonging to the wife’s estate in payment 
of the husband’s perspnal indebtedness 
eannot retain the money where there are 
debts outstanding against the estate. Am- 
erican Surety Co. v. Grace, Tenn., 271 S. 
W. Rep. 739. 42 B. L. J. 785. 


FEDERAL RESERVE BANKS. 
§ 412. Par Collections. 

Section 16 of the Federal Reserve Act 
does not require the immediate credit at 
par of checks and drafts payable at 
distant points. The “Hardwick Amend- 
ment” of section 13 of the Federal Reserve 
Act is valid, and under this section a 
member bank cannot make a charge for 
remitting to a Federal Reserve Bank pay- 
ment of checks drawn on the member bank 
itself. Pascagoula Nat. Bank v. Federal 
Reserve Bank, 3 Fed. Rep. (2d) 465. 42 
B. L. J. 367. 


FOREIGN EXCHANGE. 


Liability in foreign exchange trans- 
actions. 

In September, 1917, the plaintiff pur- 
chased a draft on a Russian bank from 
the defendant. In November, the plain- 
tiff, learning that the draft had not been 
paid, had the defendant stop payment. 
The money was never paid by the Russian 
bank. In October, 1923, the plaintiff 
notified the bank that it rescinded the 
agreement and demanded the return of 
the money. This being refused, the plain- 
tiff brought suit. It was held that the 
plaintiff’s delay of almost six years did 
not deprive it of the right to recover. 
Bank of United States v. National City 
Bank, 206 N. Y. Supp. 428. 42 B. L. J. 
198. 


§ 416. 
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FORGED PAPER. 


§ 419. Forged paper in general. 

Article on wrongful indorsements by 
agent. 42 B. L. J. 265, 349. 

Article on forged checks, 42 B. L. J. 
911. 


Where, in an action on a note, there is 
a conflict in the evidence as to the 
genuineness of the maker’s signature, the 
jury should be permitted to determine 
whether the signature is genuine or a 
forgery. Murray v. Bank of Jamestown, 
Ky., 269 S. W. Rep. 520. 42 B. L. J. 
642, 


§ 420. Liability of bank to drawer where 
bank pays check bearing forged 
signature. 

A drawee bank which pays a_ check 
bearing a forgery of the drawer’s signature 
cannot charge the same against the draw- 
er’s account. Credit Alliance Corp. v. 
Sheridan Theatre Co., 206 N. Y. Supp. 
389. 42 B. L. J. 33. 


§ 426. Drawee allowed to recover money 
paid on check bearing forged 
signature. 


The defendant bank received on deposit 
a check for $885.10, giving the depositor 
$385.10 in cash and credit for the balance 
of $500. The check was ecolleeted and 
subsequently the drawee discovered that 
the drawer’s signature was a forgery. It 
was held that the drawee could recover 
from the defendant the $500 because 
allowing such recovery would cause no loss 
to the defendant. Recovery as to the 
$385.10 was denied under the rule that a 
drawee is bound to know the drawer’s 
signature. First State Bank & Trust Co. 
v. First Nat. Bank, Ill, 145 N. E. Rep. 
382. 42 B. L. J. 29. 


§ 429. Liability of drawee bank to drawer 
where check paid on forged in- 
dorsement. 

A bank which paid city warrants on 
which the city claimed that the indorse- 
ments were forged was held not liable 
where the evidence was insufficient to show 
that the payees did not exist or that. the 
indorsements on the warrants were 
forgeries. City of Indianapolis v. National 
City Bank of Indianapolis, Ind., 148 N. 
E. Rep. 675. 42 B. L. J. 827. 
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A bank was not protected in paying 
checks drawn against a principal’s account 
on indorsements made by his agent with- 
out authority from the payees although 
the agent was authorized to sign checks 
for the withdrawal of funds from his 
principal’s account, and to indorse checks 
for deposit. Schwarz v. Bank of Pitts- 
burg Nat. Ass’n., Pa., 129 Atl. Rep. 52. 
42 B. L. J. 495. 


Three employees of a corporation whose 
duty it was to make up the pay roll placed 
fictitious names on the pay roll and thus 
obtained checks payable to the order of 
fictitious persons. They indorsed the 
payees’ names on the checks, collected 
three of them from the drawee bank, and 
collected the rest of them through other 
banks. It was held that the plaintiff was 
entitled to recover the amount of the 
checks from the drawee and that the latter 
was entitled to recover from the collecting 
banks. William J. Conners Car Co., Ine. 
v. Manufacturers’ & Traders’ Nat. Bank, 
209 'N. Y. Supp. 406. 42 B. L. J. 517. 


§ 437. Action by collecting agent. 


A drawee bank may recover from a 
collecting bank the amount which it pays 
on a check bearing a forged indorsement. 
And the collecting bank may, in turn, 
recover from the person to whom it made 
payment, even though the indorsement was 
forged by a person having the same name 
as the payee. Jones Bros. v. Citizens’ 
Nat. Bank, Okla., 233 Pac. Rep. 472. 42 
B. J... 354 


§ 439. Depositor’s duty to examine re- 
turned vouchers and report ir- 
regularities to bank. 

Article on The Balanced Account. 42 B. 

L. J. 598, 679. 


The Georgia statute providing that a 
bank shall not be liable to a depositor in 
paying a forged check unless the depositor 
notifies the bank of the payment within 
60 days after the check is returned to him 
does not apply to checks wrongfully signed 
by the husband of the depositor in this 
form: “Mrs. N. B. Samples, by N. M. 
Samples.” Samples v. Milton County Bank, 
Ga., 129 S. E. Rep. 170. 42 B. L. J. 821, 


840. 


§326 of the New York Negotiable 
Instruments Law providing that a bank 


a 
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shall not be liable to-a depositor for pay- 
ing a “forged” check unless the depositor 
notifies the bank of the payment within 
one year after the voucher is returned to 
him applies only to checks on which the 
drawer’s signature has been forged and 
has no application to a check bearing a 
forged indorsement. Kleinman v. Chase 
National Bank, 207 N. Y. Supp. 191. 42 
B. L. J. 4. 


When paid checks are returned to a 
depositor, he must compare the checks with 
his check stubs, compare the bank’s bal- 
ance with the balance shown in his check 
book and compare the paid checks with 
the check list returned by the bank. If 
he fails in this and as a result does not 
discover and report to the bank a check 
paid on a forged signature, the bank will 
not be liable. Stumpp v. Bank of New 
York, 209 N. Y. Supp. 398. 42 B. L. J. 
409. 


§ 446. Drawee bank paying check on forged 
indorsement held liable to true 
owner, 

The plaintiff’s agent, acting without 
authority, indorsed the plaintiff’s name on 
a check payable to the plaintiff and wrote 
his name thereunder, followed by the word 
“Agent.” He deposited the check to his 
credit in his own bank and it was col- 
lected from the defendant drawee. The 
agent appropriated the proceeds. It was 
held that the bank was liable to the plain- 
tiff for the amount of his loss. Kentucky 
Title Savings Bank & Trust Co. v. Duna- 
van, Ky., 266 S. W. Rep. 667. 42 B. L. 
J. 113. 


§ 448. Collecting bank held liable. 

Article on liability when check is wrong- 
fully indorsed by agent authorized to in- 
dorse “for deposit only.” 42 B. L. J. 429. 


The Miller Rubber Co. opened an ac- 
eount in its name in the defendant bank, 
and arranged with the bank that checks, 
payable to the company, received by its 
distributing agents in Baltimore, should 
be deposited in this account by the agents. 
No one had authority to draw against 
this account except the company. The 
agents wrongfully indorsed checks payable 
to the company’s order, and deposited 


them in their individual account, appropriat- 
It was held that the 


ing the proceeds. 
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bank was liable to the company for the 
amount of its loss. National Union Bank 
v. Miller Rubber Co., Md., 129 Atl. Rep. 
688. 42 B. L. J. 700. 


The manager of a branch of the plain- 
tiff company, although unauthorized to 
indorse checks on behalf of the company, 
indorsed a cashier’s check payable to the 
company’s order and the defendant bank 
cashed it and collected it from the bank 
which had issued it. The defendant was 
held liable for the amount of the check. 
Good Roads Machinery Co. v. Broadway 
Bank, Mo., 267 S. W. Rep. 40. 42 B. L. 
J. 360. 


§ 449. Collecting bank held not liable. 


An employee of Armour & Co. was 
authorized to indorse checks payable to 
the company for the sole purpose of using 
them to purchase bank drafts payable to 
the company, which were to be remitted to 
it. In indorsing checks he was required 
to use a stencil showing the purpose for 


which he was authorized to indorse. He 
rarely used the stencil. He indorsed most 
of the checks which he received in the 


form “Armour & Co., Castle,” and deposited 
them in his personal account, in which he 
also deposited cash collected for the com- 
pany and personal funds. He absconded 
leaving a shortage of about $11,000 due 
the company. It was held that the bank 
in which he deposited the checks was not 
liable to the company because the amount 
which the employee remitted to the com- 
pany exceeded the amount of checks pay- 
able to the company deposited in_ his 
personal account. Armour & Co. v. Bank 
of Lynch, Ky., 368 S. W. Rep. 1091. 42 
B. L. J. 659. 


§ 452. Check payable to fictitious payee. 


Drafts drawn by the plaintiff company 
were delivered to its agent, the plaintiff 
having knowledge that the payee of each 
was a fictitious person. The agent in- 
dorsed the drafts and deposited them in 
the defendant bank and appropriated the 
proceeds. It was held that the checks 
were, in effect, payable to bearer and that 
the defendant bank was not liable to the 
plaintiff company. American Express Co. 
v. People’s Savings Bank, Iowa, 205 N. 
W. Rep. 1. 42 B. L. J. 843. 
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§ 453. Check delivered to impersonator— 


rights of drawee bank. 

The Bank of New South Wales issued a 
draft on a San Francisco bank, payable 
to E. D. T. Smith. The draft was stolen 
from the mail-and was never received by 
the payee. It was presented to the plain- 
tiff bank by a person who claimed to be 
Smith. The plaintiff refused to cash it 
but accepted it for collection and gave 
the impostor a receipt which recited that 
it was a letter of advice only and not to 
be construed as creating any credit. The 
impostor presented this receipt to the de- 
fendant bank and requested that bank to 
collect the proceeds of the draft. The 
defendant forwarded the receipt to the 
plaintiff and the latter sent back to the 
defendant bank its cashier’s check, payable 
to the order of Smith. The impostor in- 
dorsed the check in the name of Smith 
and the defendant collected it and paid 
the proceeds to him. It was held that the 
plaintiff bank was entitled to recover the 
amount of its cashier’s check. Bank of 
Italy v. First Bank of Kern, Cal., 231 
Pac. Rep. 44. 42 B. L. J. 187. 


FRAUD. 

§ 462. Instruments obtained by fraud. 

The defendants, being liable to the plain- 
tiff on a guaranty, gave their note for the 
amount. When sued on the note, they 
defended on the ground that they were 
induced to sign the note by means of 
fraudulent representations. It was held 
that since they were liable upon the guar- 
anty, the note did not increase their 
liability and they were liable on the note. 
W. TT. Rawleigh Co. v. Cook, Iowa, 205 
N. W. Rep. 57. 42 B. L. J. 945. 


GIFTS. 
§ 464. Gifts causa mortis. 


An order signed by the owner of certain 
certificates of deposit directing the bank 
in case of her death to turn over her 
deposit to her brother did not constitute 
a gift causa mortis entitling the brother 
to the deposit where the certificates of 
deposit were not delivered to him. Miller 
v. Medford Nat. Bank, Ore., 237 Pac. Rep. 
361. 48 B. L. J. 761. 


§465. Gifts of negotiable instruments. 


Where the drawer of a check delivers it 
to the payee as a gift and dies before 
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the check is paid, the check is revoked and 
the payee cannot enforce it against the 
drawer’s estate. Smythe v. Sanders, Miss., 
101 So. Rep. 435. 42 B. L. J. 165. 


§ 466. Gifts of securities. 


The owner of certain negotiable bonds 
directed his nephew to put them where the 
nephew would know where to find them, 
and stated that if anything happened ta 
him he wanted his nephew to have the 
bonds. The nephew showed his uncle 
where the bonds were placed, and his 
uncle cut the coupons and collected the 
interest until his death. It was held that 
the nephew was not entitled to keep the 
securities as there had been no valid gift 
thereof, and no trust had been created. 
Moore v. Layton, Md., 127 Atl. Rep. 756. 
42 B. L. J. 563. 


§ 467. Gifts of bank deposits, 


The gift of a savings bank deposit may 
be accomplished by the depositor’s deliver- 
ing the pass-book to the donee with the 
intention of transferring title to the deposit. 
In re Curran’s Estate, N. J., 120 Ath 
Rep. 820. 42 B. L. J. 769. 


A paper signed by a depositor indicating 
an intention to give his mother money on 
deposit in banks is not sufficient to estab- 
lish a gift where there was no delivery 
of the deposits or the pass-books rep- 


resenting them to the donee. O’Brien v. 
O’Brien, Ohio, 147 N. E. Rep. 4. 42 By 
L. J. 418. 


GUARANTY. 


§ 468. Guaranty in general. 


The defendant bank guaranteed to the 
plaintiff the payment of any balance, not 
exceeding $1,000, due on account of credit 
extended to a third party. The latter. 
became indebted to the plaintiff in a sum 
greater than $2,000. He turned over to, 
the bank notes and accounts amounting: 
to $1,000 to be given to the plaintiff. The: 
bank delivered them to the plaintiff but. 
no direction was given to the plaintiff to, 
apply the amount in satisfaction of the. 
guaranty. It was held that the plaintiff; 
had the right to apply the amount in, 
satisfaction of the unguaranteed portion, 
of the indebtedness and hold the bank; 
liable on the guaranty. Washington: Gro- 
cery Co. v. Citizens’ Bank, Wash.,. 2311 
Pac. Rep. 780. 42 B. L. J. 533.. 
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Construction of contract of guar- 
anty. 

A bank guaranteed payment of a draft 
with bill of lading attached, covering a 
shipment of lemons to Fosgate. It was 
held that a shipment under an order notify 
bill of lading was a compliance with the 
terms of the guaranty, and that the 
guaranty did not require the shipment to 
be made upon a straight bill of lading to 
Fosgate, the dealer. Continental Nat. 
Bank v. Tremont Trust Co., 4 Fed. Rep. 
(2d) 9. 42 B. L. J. 496. 


As collateral security for a loan to a 
bank the directors of the bank executed 
a bond whereby they promised to pay the 
amount of the loan on demand, one year 
after date, with interest from date. It 
was held that the bond was an uncondi- 
tional promise to pay and not a contract 
of guaranty indemnifying the lender against 
loss resulting from the bank’s failure to 
repay the loan. Cobb v. Vaughan & Co., 
Va., 126 S. E. Rep. 77. 42 B. L. J. 500. 


§471. 


GUARDIANS. 


§ 478. Liabilities. 


A guardian of a minor sold real estate 
belonging to the minor and the purchaser, 
in the presence of the guardian, delivered 
the purchase price to a county judge hav- 
ing general jurisdiction over the estates 


of minors. The judge deposited the money 
in a bank to his account, as county judge. 
The money was lost through failure of the 
bank. It was held that the guardian was 
liable to the minor for the loss of the 
fund. In re Clark’s Guardianship, Okla., 
230 Pac. Rep. 891. 42 B. L. J. 293. 


A guardian invested his ward’s money 
in a vacant piece of real estate and in a 
lot with a small residence upon it. It 
was held that, while a Kentucky statute 
permits the investment of trust funds in 
real estate, a trustee, making such invest- 
ments is bound to act with prudence and 
in good faith and that the guardian was 
not entitled to credit for the sum in- 
vested. Gee v. Womack, Ky., 263 S. W. 
Rep. 6. 42 B. L. J. 227. 


HOLDERS IN DUE COURSE. 
$480. Payee as holder in due course. 


The payee of a negotiable note who 
receives it in good faith, for value, before 
maturity, and without notice of any 
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infirmity therein, from a holder, not the 
maker, to whom it was negotiated as a 
completed instrument, is a holder in due 
course and the defense of fraud and 
failure of consideration is not available to 
the maker. Farmers’ State Bank v. Ly- 
dick, Nebr., 200 N. W. Rep. 50. 42 B. L. 
J. 136. 


§ 482. Holder must take without notice 


of defect. 

The purchaser of trade acceptances is 
not put upon notice or charged with the 
duty of making any inquiry because of 
the fact that the acceptances appear from 
their margins to have®been clipped from 
another paper. Crane v. Guaranty Finance 
Corp., Miss., 105 So. Rep. 485. 42 B. L. 
J. 907. 


One who purchases a trade acceptance 
for value before maturity is entitled to 
enforce it notwithstanding the fact that 
it was obtained from the acceptor by fraud, 
where it does not appear that the pur- 
chaser had notice of such fraud. King v. 
Stewart, Ark., 265 S. W. Rep. 78. 42 B. 
L. J. 151. 


A purchaser of a note is not put on 
notice of defense to the note by the filing 
of a notice of lis pendens in an action 
to cancel the note and a mortgage securing 
it. Allen v. Cooling, Minn., 200 N. W. 
Rep. 849. 42 B. L. J. 301. 


A bank which buys a promissory note 
from the payee with the knowledge that 
it was given in payment for a manufac- 
tured article but without notice of any 
defect in the article, can enforce it against 
the maker notwithstanding that the article 
turns out to be defective. Citizens’ Union 
National Bank v. Thweatt, Ark., 265 S. W. 
Rep. 955. 42 B. L. J. 234. 


The purchaser of a note may be a 
holder in due course even though revenue 
stamps were not affixed to the note and 
canceled at the time he received it. North- 
west Securities Co. v. Schneckloth, Ia., 
202 N. W. Rep. 97. 42 B. L. J. 455. 


§ 483. Purchaser held put on notice. 


Where a bank received a note from the 
payee with notice that it was to be paid 
not in cash in accordance with its terms, 
but in the manner provided by a contract 
between the maker and the payee, it was 
held that the bank was not a holder in 
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due course and must accept payment in 
the manner provided in the contract. Pelle- 
grino v. First Nat. Bank, 205 N. Y. Supp. 
715. 42 B. L. J. 139. 


§ 488. Notice before full amount paid. 


The plaintiff bank discounted a note 
giving the holder a certificate of deposit 
in payment. The plaintiff later paid the 
certificate although it had in the mean- 
time received notice that the maker had a 
defense to the note. It was held that the 
bank was not a holder in due course and, 
therefore, not entitled to enforce the note 
against the maker. Citizens’ Bank v. 
White, S. C., 128 S. E. Rep. 27. 42 B. 
L. J. 852. 


§ 489. Notice to officer as notice to bank. 


The plaintiff bank sued the defendant 
company as maker of a promissory note 
given by the defendant in payment for 
certain property. It was held that the 
fact that the president of the plaintiff 
bank was one of the owners of the property 


sold to the defendant did not deprive the. 


bank of the character of a holder in due 
course. American Nat. Bank v. Diamond 
Drilling Co., La., 104 So. Rep. 719. 42 
711. 


§ 490. Holder must take in good faith. 


In an action on the check it was held 
that evidence showing that the plaintiff 
had no confidence in the payee’s financial 
responsibility, and cashed the check in 
reliance on the credit of the maker, and 
that he cashed the check eleven days after 
date did not justify a finding that the 
plaintiff was not a bona fide purchaser 
for value. Springer Erdman, 210 
Supp. 224. 42 B. L. J. 710. 


Holder must take instrument before 
maturity. 

A person who takes a check after it has 
been presented for payment and dishonored 
by the drawee bank is not a holder in due 
course and the check is open to defenses 
in his hands. Parks, Campbell, Findley 
Motor Co. v. Wolverton, 230 Pac. Rep. 
863. 42 B. L. J. 217. 


The purchaser of a note is a holder in 
due course although interest thereon is 
due and unpaid provided that the prin- 
cipal is not due at the time he receives 
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the note. Barbour v. Finke, S. D., 201 
N. W. Rep. 711. 42 B. L. J. 445. 


§ 495. Holder must take for value. 


A corporation received a check from the 
payee with the understanding that his 
account with the corporation should be 
credited with the amount of the check 
when it was collected. In exchange for 
the check the corporation surrendered cer- 
tain dishonored checks of the payee which 
it held. It was held that the corporation 
was not a purchaser for value and that it 
held the check subject to any defenses 
which the maker had against the payee. 
Pacific Acceptance Corp. v. Goodman, Cal., 
236 Pac. Rep. 964. 42 B. L. J. 644. 


A bank receiving a check for collection 
is not a holder in due course. Central 
Nat. Bank v. Kehoe, S. C., 128 S. E. Rep. 
861. 42 B. L. J. 739. 


§ 496. Crediting proceeds to customer’s 
account. 


The defendant drew a check to his own 
order on the A bank and deposited it in 
the B bank. He was permitted to draw 
against the deposit. The B bank trans- 
ferred the check to the plaintiff bank and 
the latter paid out the amount of the 
check to the account of the B hank. It 
was held that the B bank and the plaintiff 
bank each in turn became a holder in due 
course, and that the plaintiff could enforce 
the check against the defendant. Scully 
v. Denver Nat. Bank, Colo., 230 Pac. Rep. 
610. 48 B. L. J. 224. 


§ 497. Paper received as collateral. 


Upon ‘the insolvency of the A _ bank, 
which was indebted to the B bank, the 
latter released all the direct obligations 
of the A bank to: it and took in satisfac- 
tion thereof certain notes which it held 
as collateral for the indebtedness. In an 
action on one of the notes it was held that 
the B bank’s status as a holder in due 
course was not affected by the fact that 
it acquired the note as collateral merely, 
nor by the fact that the note was taken 
by the A bank in violation of a statutory 
provision permitting state banks to lend 
money only on security. State Bank v. 
Birmingham, Ark., 266 S. W. Rep. 76. 
42 B. L. J. 397. 


§ 498. Amount paid. 
The fact that a hank purchased cer- 
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tificates of deposit seven months before 
maturity at a discount of 104 per cent. 
does not indicate bad faith on the part 
of the bank. Security State Bank & 
Trust Co. v. Merchant’s & Farmers’ State 
Bank, Tex., 275 S. W. Rep. 721. 42 B. 
L. J. 901. 


§ 499. Effect of indorsement. 

A purchaser for value of trade accept- 
ances is not a holder in due course where 
they have not been indorsed by the payee. 
Metropolitan Discount Co. v. Lyman, Mo., 
266 S. W. Rep. 489. 42 B. L. J. 391. 


§500. Rights of holder in due course. 


In an action to recover possession of 
negotiable bonds of the par value of 
$5,000, the defendant testified that he 
purchased the bonds from a stranger who 
stated that he had been sent to the 
defendant by a person from whom the 
defendant had previously purchased bonds. 
He bought the bonds for $5,000, which 
was slightly below the market price. He 
produced his canceled check for the pur- 
chase price and testified that he had agreed 
to resell the bonds to the stranger in 
sixty days for the same price as he paid 
less an interest charge. It was held that 
the bank was not entitled to recover. First 
National Bank v. Goldman, R. I., 128 Atl. 
Rep. 206. 42 B. L. J. 365. 


A note given for stock and bonds sold 
without compliance with the provisions of 
the North Carolina Blue Sky Law is void- 
able and not void, and is enforceable in 
the hands of a bona fide holder who took 
the note for value before maturity and 
without notice of the infirmity. Bank of 
Youngsville v. Hunt, N. C., 124 8. E. Rep. 
854. 42 B. L. J. 74. 


§ 504. Instrument 
transaction. 
A check given for a gambling debt can- 
not be enforced against the drawer, even 
by an innocent holder for value. Fisher 
v. Brehm, N. J., 126 Atl. Rep. 444. 42 
B. L. J. 38. 


§ 509. 


given in gambling 


Burden of proof. 

Where fraud or illegality in the procure- 
ment of a note is shown, the holder, in 
order to recover thereon, must prove him- 


self a holder 
Nat. Bank v. 
Rep. 855. 42 


in due course. Commercial 
Wester, N. C., 124 S. E. 
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INCOMPLETE INSTRUMENTS. 


§515. Rights of bona fide holder where 
blank spaces filled in. 


Article. 42 B. L. J. 512. 


INDORSEMENTS. 
§ 537. Release of indorser. 


Howard deposited stock with the defend- 
ant bank as security for a note agreeing 
that the stock might be sold and the pro- 
ceeds applied to the payment of the note 
in ease of default. The bank sold the 
stock, applying the proceeds to the note 
and applied the surplus against a $10,000 
note not then due on which Howard was 
an indorser. Upon learning of this How- 
ard made no objection. After Howard’s 
death, his administrator sued to recover 
the amount applied to the $10,000 note. 
It was held that, even though the applica- 
tion was unauthorized, the bank’s action 
did not release Howard as indorser of the 
$10,000 note and that the administrator 
could not recover. Smyth v. George W. 
Bates & Co., Ore., 228 Pac. Rep. 931. 42 
B. L. J. 119. 


§ 538. Effect of extension of time. 


A note secured by a mortgage on real 
estate provided that the makers and in- 
dorsers agreed to any extensions of time. 
It was held that this provision referred 
not only to an extension granted to the 
maker, but also to an extension granted to 
a subsequent purchaser of the land who 
assumed payment of the note, and that 
an indorser was not released from liability 
by reason of such an extension. Young v. 
Brown, Colo., 234 Pac. Rep. 163. 42 B. 
L. J. 548. 


§ 540. 


The defendant, the payee of a certain 
note, held another note for the same 
amount as collateral. He indorsed and 
transferred the notes to the plaintiff. The 
latter intrusted the collateral note for 
collection to the original pledgor, who col- 
lected the note and appropriated the pro- 
ceeds. It was held that the plaintiff could 
not recover against the defendant on the 
note payable to him, as the plaintiff was 
responsible for the loss of the collateral. 
Nissen v. Ewers, 8. D., 201 N. W. Rep. 
713. 42 B. L. J. 375. 


Releasing security. 
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§ 545. Indorsement for collection. 


Under the Negotiable Instruments Law 
an indorsee for collection may maintain 
an action in his own name against the 
maker of a negotiable instrument. Marine 
Trust Co. v. Lauria, 209 N. Y. Supp. 504. 
42 B. L. J. 732. 


INSURANCE. 
§ 558. Liability on policies. 

A policy of burglary insurance covering 
the contents of a safe containing an inner 
steel burglar-proof chest provided that 
only ten per cent. of the amount of 
insurance on the contents of the safe 
should apply on money and securities in 
the safe outside of the inner chest. The 
safe had three doors. The outer one was 
fire-proof, while the middle one and the 
inner one, which was the door of the 
inner chest, were burglar-proof. Money 
and securities kept between the middle 
door and the inner chest were taken from 
the safe by burglars. It was held that the 
bank was entitled to recover only ten per 
cent. of the face of the policy. National 
Surety Co. v. First State Bank, Tex., 272 
S. W. Rep. 442. 42 B. L. J. 807. 


An insurance company issued to a bank 
a “Bankers Blanket Bond” indemnifying 
the bank against any loss through the pay- 
ment of forged or raised checks or checks 
bearing forged indorsements. A _ person 
opened an account in the bank under the 
name of Wagner, and deposited therein 
two checks payable to Wagner’s order and 
signed in the names of Weber and Vietz 
respectively. Both checks were drawn by 
Wagner, who was known to one of the 
drawees as Weber and to the other as 
Vietz. After he withdrew the amount 
of the checks they were returned unpaid. 
It was held that the checks were forgeries 
within the meaning of the bond .and that 
the insurance company was liable for the 
amount of the loss. International Union 
Bank v. National Surety Co., 209 N. Y. 
Supp. 583. 42 B. L. J. 694. 


An indemnity bond insured a_ bank 
against loss of money, currency, bullion, 
bonds, debentures, scrip, certificates, war- 
rants, transfers, coupons, bills of exchange, 
promissory notes, checks, or other similar 
securities, through robbery, hold-up, or 
theft. It was held that the bank was 
entitled to recover on the bond for the 
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loss of bills of lading caused by the dis- 
honest acts of the drawee of drafts attached 
thereto. Ocean Accident & Guarantee 
Corporation, Ltd., v. Old Nat. Bank, 4 
Fed. Rep. (2d) 753. 42 B. L. J. 663. 


INTEREST 
§ 564. Interest on deposits. 

A bank which was appointed guardian 
of a minor did not qualify as guardian 
but received the minor’s funds from a 
former guardian. When the minor became 
of age it was held that the bank was 
liable for interest on the funds at the 
legal rate from the date of deposit until 
the date of the final settlement. Commercial 
Nat. Bank & Trust Co. v. Hinton, Miss., 
103 So. Rep. 359. 42 B. L. J. 566. 


§ 569. Time when interest starts to run. 


The words “without interest” in a note 
were stricken out at the time it was signed. 
It was held, nevertheless, that the note 
carried interest from the date of its 
maturity. It was also held that the maker 
eould not introduce evidence as to a 
verbal promise by the payee that no 
interest would be charged. Parol evidence 
cannot be admitted to contradict the terms 
of a written note. Jefferis v. William D. 
Mullen Co., Dela., 130 Atl. Rep. 39. 42 
B. L. J. 888. 


LETTERS OF CREDIT. 
§579. Letters of credit. 


On May 5th, the defendant bank opened 
a letter of credit covering a shipment of 
sugar to be made from Java “during 
August-September.” The letter named no 
expiration date and the bank later at- 
tempted to fix October as the date of 
expiration. The sugar arrived in December 
and the bank refused payment of a draft 
against the letter on the ground that the 
eredit had expired. It was held that, 
since the letter named no expiration date, 
a reasonable time should be allowed, and 
that the bank was liable. Lamborn v. 
National Park Bank, 240 N. Y. 520, 148 
N. E. Rep. 664. 42 B. L. J. 881. 


A letter of credit provided for the pay- 
ment of drafts for the purchase price of 
a shipment of “Alicante Bouchez grapes” 
from California when presented together 
with “invoice and negotiable railroad bill 
of lading.” The bill of lading, issued in 
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California, described the goods as “grapes,” 
but an invoice, drawn up in New York 
after the arrival of the grapes, described 
them as “Alicante Bouchez grapes.” The 
bank was notified not to pay the draft but 
did so nevertheless. It was held that the 
bank was justified in paying the draft in 
spite of the incomplete description in the 
bill of lading. lLaudisi v. American Ex- 
change Nat. Bank, N. Y., 146 N. E. Rep. 
347. 42 B. L. J. 249. 


A contract for the purchase of copra 
provided that the copra should be shipped 
from the Orient “during September or 
October.” A letter of credit issued against 
the shipment provided that drafts should 
be accompanied by bills of lading “dated 
during September or October.” It was 
held that bills of lading dated October 
30th fulfilled the requirements and that 
the bank could not refuse to pay the 
attached drafts on the ground that the 
copra was not shipped “in September or 
October.” Bank of Taiwan, Ltd. v. Union 
National Bank of Philadelphia, 1 Fed. 
Rep. (2d) 65. 41 B. L. J. 123. 


LIBEL AND SLANDER. 
§581. Libel and slander. 


Statements concerning a bank to the 
effect that it handled oniy a small part 
of the business in the community, that its 
business was continually decreasing, that 
people mistrusted the bank’s president and 
eashier, that the bank had to borrow 
money to meet the scrutiny of the bank 
examiners and that it kept improper 
records in order to deceive the banking 
commissioners are libelous per se and the 
bank is entitled to collect damages from 
the person making the statements without 
showing actual damage. Ridgeway State 
Bank v. Bird, Wisc., 202 N. W. Rep. 170. 
42 B. L. J. 482. 


LIEN AND SET-OFF. 
§ 582. Lien and set-off in general. 

A bank, with knowledge of its depositor’s 
insolvency, but before filing of a petition 
in bankruptcy, may set off his indebted- 
ness to the bank against his deposits in 
the usual course of business, and such 
transaction does not constitute a prefer- 
ence. Hanson v. Citizens’ State Bank, 
Minn., 201 N. W. Rep. 932. 42 B. L. J. 
569. 
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§ 601. Special deposits. 

One of the defendant bank’s depositors, 
who was indebted to the defendant ar- 
ranged to sell his business, it being agreed 
that the purchase money should be paid 
to and held in escrow by the bank until 
a certain date when a bill of sale was to 
be given. It -was understood that the 
funds should be used to pay off the 
depositor’s creditors. The bank, however, 
applied the deposit to the satisfaction of 
its own claim. It was held that the 
deposit was received in trust and that the 
bank, therefore, had no right of set-off 
against it. Continental Nat. Bank v. 
Moore, 299 Fed. Rep. 270. 42 B. L. J. 
195. 


§ 604. Where deposit garnished. 

In an effort to reach funds belonging 
to the defendant a bank in which he had 
a deposit was summoned as trustee by a 
process similar to garnishment. Thereafter 
the bank, which held certain demand notes 
of the defendant on which no demand had 
been made, applied the deposit to the 
payment of the notes.” It was held that 
the bank had the right to do this. Stern- 
heimer v. Harris, Mass., 148 N. E. Rep 
447. 42 B. L. J. 798. 


§ 608. Unmatured debt of depositor. 


A bank has no right to set off against 
its obligation on deposits attached by 
creditors of the depositor a claim against 
the depositor based on a promissory note 
not yet due. Appleton v. National Park 
Bank, 207 N. Y. Supp. 228. 42 B. L. J. 
255. 


§ 621. Depositor’s right to set-off. 

Upon the insolvency of a bank, a 
depositor, who is indebted to the bank 
may set off his deposit against a promissory 
note on which he is liable to the bank. 
Bank of Woodward v. Robertson, Okla., 
238 Pac. Rep. 844. 42 B. L. J. 891. 


In an action to recover on a note held 
by an insolvent trust company it was held 
that the maker was not entitled to set off 
against his indebtedness thereon a balance 
due a partnership on a checking account, 
although he was a member of the partner- 
ship and the partnership claim had been 
assigned to him; that he was not entitled 
to set off the amount of a deposit in his 
name as trustee; and that he was not 
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entitled to set off the amount paid for 
shares of capital stock of the trust com- 
pany, which had been legally organized, 
on the ground that a certificate of increase 
of capital stock had not been filed as 
required by law. Cosmopolitan Trust Co. 
v. Wasserman, Mass., 146 N. E. Rep. 772. 
42 B. L. J. 552. 


LOAN AND DISCOUNT. 
§ 631. Excessive loans. 

A bank which enters into a contract 
with another bank for the purpose of 
enabling the latter to make excess loans 
in violation of law, and to conceal such 
violations from the banking authorities, 
eannot enforce the contract, as such a 
contract is illegal and contrary to public 
policy. Oakes Nat. Bank v. Farmers’ State 
Bank, N. C., 201 N. W. Rep. 696. 42 
B. L. J. 335. 


The charter of the Farmers State Bank 
limited its borrowing capacity to two- 
thirds of its paid up capital. It borrowed 
from the defendant bank a sum consid- 
erably in excess of two-thirds of its cap- 
italk The amount borrowed was also in 
excess of the amount fixed by a statute 
limiting the amount of rediscounts and 
bills payable of any banking corporation, 
but this statute provided no penalty for 
its violation. In an action by the receiver 
of the Farmers’ State Bank it was held 
that he was not entitled to recover the 
collateral representing the excessive loan. 
State ex rel. Davis, Atty. Gen. v. Farmers’ 
State Bank of Winside, Nebr., 200 N. W. 
Rep. 173. 42 B. L. J. 68. 


LOST AND STOLEN INSTRUMENTS. 
Right to possession of bond found on 
premises of safe deposit com- 
pany. 
Where a bond is found by the renter of 
a safe deposit box in the safety vault 
department of the safe deposit company, 
the company, rather than the finder, is 
entitled to the custody of the bond. 
Sileott v. Louisville Trust Co., 265 S. W. 
Rep. 612. 42 B. L. J. 85. 


MAKER. 
Liability of maker. 


A Partnership engaged in operating a 
farm, owned stock in a twine company and 
one of the partners was its president. 


§ 635. 


xxi 


LAW JOURNAL 


The partners kept all their money in the 
partnership’s bank account. Expenses in- 
curred in connection with the twine com- 
pany were paid with partnership funds 
and earnings of the company were credited 
to the partnership. On several occasions 
the partnership advanced money to the 
company. One of the partners executed 
a note in the partnership name which was. 
given for the credit of the company. It 
was held that the execution of the note was. 
within the scope of the partnership busi- 
ness and that the partners were liable 
thereon. Continental Nat. Bank v. Felsing 
Bros., Ia., 200 N. W. Rep. 305. 42 B. L. 
J. 529. 


MORTGAGES. 


§ 663. Chattel mortgages generally. 


A chattel mortgage securing a note 
recited that the mortgage should be void 
upon the payment of the note, “together 
with all other indebtedness which may be 
due” mortgagee. It was held that the 
mortgage secured only the note and any 
additional advances and not a debt exist- 
ing at the time of the execution of the 
mortgage. First Nat. Bank v. Corning 
Bank & Trust Co., Kans., 268 S. W. Rep. 
606. 42 B. L. J. 864. 


§ 674. Description of mortgaged property. 

Where a chattel mortgage contains a 
defective description of the mortgaged 
property the defective description is cured 
by subsequent delivery of the property to 
the mortgagee, and the mortgage is valid 
as between the parties and against persons 
who had no right or interest in the 
property at the time of the delivery. Bank 
of Vernal v. Bank of Grand Junction, 
Colo., 232 Pac. Rep. 923. 42 B. L. J. 402. 


NEGOTIABILITY. 


§ 730. Stipulations destroying negotiabil- 

ity. 

City warrants bearing the provision 

“subject to all delinquent taxes” are not 

negotiable. City of Indianapolis v. Na- 

tional City Bank, Ind., 148 N. E. Rep 
675. 42 B. L. J. 827. 


§740. Instrument payable out of par- 
_ ticular fund is non-negotiable. 


Municipal bonds payable “out of the 
fund established by ordinance No. 36562 
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of said city, and known as local improve- 
ment fund district No. 3032” are not 
negotiable. Manker v. American Savings 
Bank & Trust Co., Wash., 230 Pac. Rep. 
406. 42 B. L. J. 87. 


Indication of fund for reimburse- 
ment does not affect negotiabil- 
ity. 

In an action on a note issued by the 
commissioners of a road improvement 
district in payment of engineering services 
tendered by the payee it was held that 
the note was not rendered non-negotiable 
by a recital that the note “is payable out 
of the first funds that shall come into 
the hands of the district not required to 
meet payments due on its outstanding 
bond issue, whether said funds shall be 
derived from taxation or from the sale of 
further bonds of the district.” Road Im- 
provement Dist. v. Bank of Commerce & 
Trust Co., Ark., 272 S. W. Rep. 834. 42 
B. L. J. 713. 


§ 741. 


§ 743. Instrument must be certain as to 


amount. 


Under a Minnesota statute (G. S. 1913, 
§ 5805) providing that contracts shall bear 
the same rate of interest after maturity 
as before, and that any provision for an 
increase of the rate of interest after ma- 
turity shall work a forfeiture of the en- 
tire interest, a note is not rendered non- 
negotiable by a provision for a higher 
rate of interest after maturity. The pro- 
vision merely works a forfeiture of the 
interest. Allen v. Cooling, Minn., 200 
N. W. Rep. 849. 42 B. L. J. 301. 


A note providing for “attorney’s fees and 
all costs of collection” is negotiable un- 
‘der a statute which provides that the ne- 
gotiability of a note is not affected by a 
provision for “costs of collection or an at- 
torney’s fee.” Wood v. Ferguson, Mont., 
230 Pac. Rep. 592. 42 B. L. J. 166. 


§750. Instrument must be certain as to 
time of payment. 

A note is not rendered non-negotiable by 
@ provision for payment on or before a 
certain date. Road Improvement Dist. v. 
Bank of Commerce & Trust Co., Ark., 272 
8. W. Rep. 834. 42 B. L. J. 713. 


A note is not rendered non-negotiable 
hy a provision that “the makers and in- 
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dorsers of this note each expressly waive 
demand, notice of non-payment, and pro- 
test and suit against the maker, and also 
agree that the note may be extended in 
whole or in part without their consent.” 
McCornick & Co., Bankers v. Nielson, Utah, 
233 Pac. Rep. 122. 42 B. L. J. 480. 


§ 763. Instruments payable in current 


funds held negotiable. 


A certificate of deposit payable in cur- 
rent funds is negotiable. State v. Trimble, 
Mo., 269 S. W. Rep. 959. 42 B. L. J. 662. 


Certificates entitling holder to bonds not 
negotiable. 

The defendants issued temporary receipts 
or certificates entitling the holder to re- 
ceive certain bonds upon surrender of the 
certificates. It was recited in each certifi- 
cate that every taker and holder thereof 
agreed that the defendants should treat 
the bearer as the absolute owner for ail 
purposes, and that the defendants would 
not be affected by any notice to the con- 
trary. It was held that the certificates 
were not negotiable,. and that a holder 
who had obtained them through a person 
who had stolen them did not have the 
rights of a holder in due course. Presi- 
dent and Directors of Manhattan Co. v. 
Morgan, 210 N. Y. Supp. 460. 42 B. L. 
J. 802. 


NOTICE OF DISHONOR. 
§828. Place of sending notice. 


Notice of protest sent to the residence 
of an indorser after his death is valid and 
charges the indorser with liability where 
it’ appears that the notary protesting the 
paper was not aware of the fact that the 
indorser had died, even though such knowl- 
edge was had by the cashier of the bank 
holding the paper. First Nat. Bank v. 
Carpenter, N. J., 130 Atl. Rep. 435. 42 
B. L. J. 906. 


§829. Notices held improperly sent. 


Notice of dishonor sent to the office of 
a corporation with which the indorser was 
associated and mailed after the holder of 
the note had received notice that the in- 
dorser had severed connections with the 
corporation and removed from the office, 
is not binding on the indorser where notice 
is not received by him. Trenton Trust 
Co. v. Hudson Mechanical Rubber Co., 209 
N. Y. Supp. 30. 42 B. L. J. 415. 
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§839. Time for giving notice. 

A notice of dishonor of a note maturing 
on July 9th which is sent to an indorser 
in October, is not binding on the indorser. 
Cohen v. Sovalsky, 208 N. Y. Supp. 46. 
42 B. L. J. 453. 


§ 852. Waiver of notice by payment or 
promise to pay. 

The defendant indorsed a check to the 
plaintiff saying that it was “no good” at 
the bank but that the plaintiff might be 
in a better position to collect from the 
drawer than the defendant. The defend- 
ant subsequently promised to pay the 
amount of the check to the plaintiff. It 
was held that, under the circumstances, 
the defendant waived presentment for pay- 
ment and notice of dishonor. Lieberman 
v. Fox, Minn., 200 N. W. Rep. 468. 42 
B. L. J. 35. 


_ OFFICERS OF BANKS. 


$866. Liability of bank for acts of presi- 
dent. 


The president of the plaintiff bank in- 
duced the defendant, a married woman to 
sign a note, secured by real estate, assur- 


ing her that he wanted her to sign for 
the sole purpose of waiving her homestead 
right in the land. It was held that the 
bank was bound by this agreement be- 
tween its president and the bank and that 
it could not enforce the note. City Nat. 
Bank v. Dwyer, S. D., 200 N. W. Rep. 109. 
42 B. L. J. 129. 


A loan company, through the president 
of a bank, purchased a note payable to 
the bank and indorsed by the bank with- 
out recourse. The note purported to be 
secured by a mortgage on cattle, and the 
president stated that he had inspected the 
eattle and they were as described in the 
mortgage. The maker did not own the 
eattle but the president did not know this. 
The execution of the note was really a 
private transaction between the president 
and the maker in which the bank was not 
concerned, but this was unknown to the 
company. It was held that the bank was 
liable on the note. St. Paul Loan Co. v. 
Housman, 8. D., 201 N. W. Rep. 713. 42 
B. L. J. 373. 


The president of a bank signed a note 
in the name of a corporation, indorsed it 
individually and in the name of the bank, 
procured a loan on it from the payee and 
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disappeared with the money. It was held 
that. the payee could not enforce the note 
against the bank. The president had no 
express authority to indorse the bank’s 
name on the note and no authority could 
be implied from the mere fact that he was 
the bank’s president. Stansell v. Payne, 
N. C., 127 8S. E. Rep. 693. 42 B. L. J. 
878. 


In view of a Texas statute providing 
that “no bills payable” shall be made on 
behalf of a bank “except with the consent 
of the board of directors” the holder of a 
note executed by the president of a bank 
was not entitled to recover on the note 
where he failed to prove such consent, even 
though the bank was the beneficiary in 
the transactions constituting the considera- 
tion for the note. Hull v. Guaranty State 
Bank, Tex., 270 S. W. Rep. 191. 42 B. L. 
J. 536. 


§877. Cashier’s authority to release par- 
ties liable to bank. 


A secret agreement by the cashier of a 
bank that the maker of a note will not 
be required to pay it is not binding on 
the bank where the cashier, in securing 
the note, acts for his own interest and the 
bank advances the amount of the note. 
Farmers’ & Merchants’ State Bank v. 
Perry, Wisc., 202 N. W. Rep. 179. 42 
B. L. J. 525. 


§ 883. Liability of bank for cashier’s act. 


An administrator of a decedent’s estate 
collected a note and draft belonging to 
the estate through a bank of which he was 
cashier and used the proceeds to pay his 
own note held by the bank for collection. 
It was held that since the draft and note 
were so drawn as to give notice to the 
bank that the proceeds were impressed 
with a trust the bank was responsible 
for the misappropriation of the funds. 
First Nat. Bank v. Stringer, Ky., 268 
S. W. Rep. 1101. 42 B. L. J. 615. 


A bank may be liable to a person whose 
property is stolen by the bank’s cashier, 
acting in conjunction with other persons, 
where the cashier was at the time acting 
within the scope of his employment and 
where the dishonest character of the cash- 
ier was known to the officers and directors 
of the bank. Blumenthal v. Commercial 
Bank of St. Augustine, 1 Fed. Rep. (2d) 
64. 42 B. L. J. 54, 
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California, described the goods as “grapes,” 
but an invoice, drawn up in New York 
after the arrival of the grapes, described 
them as “Alicante Bouchez grapes.” The 
bank was notified not to pay the draft but 
did so nevertheless. It was held that the 
bank was justified in paying the draft in 
spite of the incomplete description in the 
bill of lading. Laudisi v. American Ex- 
change Nat. Bank, N. Y., 146 N. E. Rep. 
347. 42 B. L. J. 249. 


A contract for the purchase of copra 
provided that the copra should be shipped 
from the Orient “during September or 
October.” A letter of credit issued against 
the shipment provided that drafts should 
be accompanied by bills of lading “dated 
during September or October.” It was 
held that bills of lading dated October 
30th fulfilled the requirements and that 
the bank could not refuse to pay the 
attached drafts on the ground that the 
copra was not shipped “in September or 
October.” Bank of Taiwan, Ltd. v. Union 
National Bank of Philadelphia, 1 Fed. 
Rep. (2d) 65. 41 B. L. J. 123. 


LIBEL AND SLANDER. 
§581. Libel and slander. 


Statements concerning a bank to the 
effect that it handled only a small part 
of the business in the community, that its 
business was continually decreasing, that 
people mistrusted the bank’s president and 
cashier, that the bank had to borrow 
money to meet the scrutiny of the bank 
examiners and that it kept improper 
records in order to deceive the banking 
commissioners are libelous per se and the 
bank is entitled to collect damages from 
the person making the statements without 
showing actual damage. Ridgeway State 
Bank v. Bird, Wisc., 202 N. W. Rep. 170. 
42 B. L. J. 482. 


LIEN AND SET-OFF. 
§ 582. Lien and set-off in general. 

A bank, with knowledge of its depositor’s 
insolvency, but before filing of a petition 
in bankruptcy, may set off his indebted- 
ness to the bank against his deposits in 
the usual course of business, and such 
transaction does not constitute a prefer- 
ence. Hanson v. Citizens’ State Bank, 
Minn., 201 N. W. Rep. 932. 42 B. L. J. 
569. 
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§ 601. Special deposits. 


One of the defendant bank’s depositors, 
who was indebted to the defendant ar- 
ranged to sell his business, it being agreed 
that the purchase money should be paid 
to and held in escrow by the bank until 
a certain date when a bill of sale was to 
be given. It -was understood that the 
funds should be used to pay off the 
depositor’s creditors. The bank, however, 
applied the deposit to the satisfaction of 
its own claim. It was held that the 
deposit was received in trust and that the 
bank, therefore, had no right of set-off 
against it. Continental Nat. Bank v. 
Moore, 299 Fed. Rep. 270. 42 B. L. J. 
195. 


§ 604. Where deposit garnished. 

In an effort to reach funds belonging 
to the defendant a bank in which he had 
a deposit was summoned as trustee by a 
process similar to garnishment. Thereafter 
the bank, which held certain demand notes 
of the defendant on which no demand had 
been made, applied the deposit to the 
payment of the notes.” It was held that 
the bank had the right to do this. Stern- 
heimer v. Harris, Mass., 148 N. E. Rep 
447. 42 B. L. J. 798. 


§ 608. Unmatured debt of depositor. 


A bank has no right to set off against 
its obligation on deposits attached by 
ereditors of the depositor a claim against 
the depositor based on a promissory note 
not yet due. Appleton v. National Park 


Bank, 207 N. Y. Supp. 228. 42 B. L. J. 
255. 
§ 621. Depositor’s right to set-off. 


Upon the insolvency of a bank, a 
depositor, who is indebted to the bank 
may set off his deposit against a promissory 
note on which he is liable to the bank. 
Bank of Woodward v. Robertson, Okla., 
238 Pac. Rep. 844. 42 B. L. J. 891. 


In an action to recover on a note held 
by an insolvent trust company it was held 
that the maker was not entitled to set off 
against his indebtedness thereon a balance 
due a partnership on a checking account, 
although he was a member of the partner- 
ship and the partnership claim had been 
assigned to him; that he was not entitled 
to set off the amount of a deposit in his 
as trustee; and that he was not 
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entitled to set off the amount paid for 
shares of capital stock of the trust com- 
pany, which had been legally organized, 
on the ground that a certificate of increase 
of capital stock had not been filed as 
required by law. Cosmopolitan Trust Co. 
v. Wasserman, Mass., 146 N. E. Rep. 772. 
42 B. L. J. 552. 


LOAN AND DISCOUNT. 
§ 631. Excessive loans. 


A bank which enters into a contract 
with another bank for the purpose of 
enabling the latter to make excess loans 
in violation of law, and to conceal such 
violations from the banking authorities, 
eannot enforce the contract, as such a 
contract is illegal and contrary to public 
policy. Oakes Nat. Bank v. Farmers’ State 
Bank, N. C., 201 N. W. Rep. 696. 42 
B. L. J. 335. 


The charter of the Farmers State Bank 
limited its borrowing capacity to two- 
thirds of its paid up capital. It borrowed 
from the defendant bank a sum consid- 
erably in excess of two-thirds of its cap- 
ital. The amount borrowed was also in 
excess of the amount fixed by a statute 
limiting the amount of rediscounts and 
bills payable of any banking corporation, 
but this statute provided no penalty for 
its violation. In an action by the receiver 
of the Farmers’ State Bank it was held 
that he was not entitled to recover the 
collateral representing the excessive loan. 
State ex rel. Davis, Atty. Gen. v. Farmers’ 
State Bank of Winside, Nebr., 200 N. W. 
Rep. 173. 42 B. L. J. 68. 


LOST AND STOLEN INSTRUMENTS. 

Right to possession of bond found on 
premises of safe deposit com- 
pany. 

Where a bond is found by the renter of 
a safe deposit box in the safety vault 
department of the safe deposit company, 
the company, rather than the finder, is 
entitled to the custody of the bond. 
Sileott v. Louisville Trust Co., 265 S. W. 
Rep. 612. 42 B. L. J. 85. 


MAKER. 

Liability of maker. 
A Partnership engaged in operating a 
farm, owned stock in a twine company and 
one of the partners was its president. 


§ 635. 
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The partners kept all their money in the 
partnership’s bank account. Expenses in- 
curred in connection with the twine com- 
pany were paid with partnership funds 
and earnings of the company were credited 
to the partnership. On several occasions 
the partnership advanced money to the 
company. One of the partners executed 
a note in the partnership name which was. 
given for the credit of the company. It 
was held that the execution of the note was. 
within the scope of the partnership busi- 
ness and that the partners were liable 
thereon. Continental Nat. Bank v. Felsing 
Bros., Ia., 200 N. W. Rep. 305. 42 B. L. 
J. 529, 


MORTGAGES. 


§ 663. Chattel mortgages generally. 


A chattel mortgage securing a note 
recited that the mortgage should be void 
upon the payment of the note, “together 
with all other indebtedness which may be 
due” mortgagee. It was held that the 
mortgage secured only the note and any 
additional advances and not a debt exist- 
ing at the time of the execution of the 
mortgage. First Nat. Bank v. Corning 
Bank & Trust Co., Kans., 268 S. W. Rep. 
606. 42 B. L. J. 864. 


§ 674. Description of mortgaged property. 

Where a chattel mortgage contains a 
defective description of the mortgaged 
property the defective description is cured 
by subsequent delivery of the property to 
the mortgagee, and the mortgage is valid 
as between the parties and against persons 
who had no right or interest in the 
property at the time of the delivery. Bank 
of Vernal v. Bank of Grand Junction, 
Colo., 232 Pac. Rep. 923. 42 B. L. J. 402. 


NEGOTIABILITY. 
§ 730. Stipulations destroying negotiabil- 
ity. 

City warrants bearing the provision 
“subject to all delinquent taxes” are not 
negotiable. City of Indianapolis v. Na- 
tional City Bank, Ind., 148 N. E. Rep 
675. 42 B. L. J. 827. 


§740. Instrument payable out of par- 
_ ticular fund is non-negotiable. 


Municipal bonds payable “out of the | 
fund established by ordinance No. 36562 
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of said city, and known as local improve- 
ment fund district No. 3032” are not 
negotiable. Manker v. American Savings 
Bank & Trust Co., Wash., 230 Pac. Rep. 
406. 42 B. L. J. 87. 


§ 741. Indication of fund for reimburse- 
ment does not affect negotiabil- 
ity. 

In an action on a note issued by the 
commissioners of a road improvement 
district in payment of engineering services 
tendered by the payee it was held that 
the note was not rendered non-negotiable 
by a recital that the note “is payable out 
of the first funds that shall come into 
the hands of the district not required to 
meet payments due on its outstanding 
bond issue, whether said funds shall be 
derived from taxation or from the sale of 
further bonds of the district.” Road Im- 
provement Dist. v. Bank of Commerce & 
Trust Co., Ark., 272 S. W. Rep. 834. 42 
B. L. J. 713. 


§ 743. Instrument must be certain as to 
amount. 

Under a Minnesota statute (G. S. 1913, 
§ 5805) providing that contracts shall bear 
the same rate of interest after maturity 
as before, and that any provision for an 
increase of the rate of interest after ma- 
turity shall work a forfeiture of the en- 
tire interest, a note is not rendered non- 
negotiable by a provision for a higher 
rate of interest after maturity. The pro- 
vision merely works a forfeiture of the 
interest. Allen v. Cooling, Minn., 200 
N. W. Rep. 849. 42 B. L. J. 301. 


A note providing for “attorney’s fees and 
all costs of collection” is negotiable un- 
‘der a statute which provides that the ne- 
gotiability of a note is not affected by a 
provision for “costs of collection or an at- 
torney’s fee.” Wood v. Ferguson, Mont., 
230 Pac. Rep. 592. 42 B. L. J. 166. 


§ 750. Instrument must be certain as to 
time of payment. 

A note is not rendered non-negotiable by 
@ provision for payment on or before a 
certain date. Road Improvement Dist. v. 
Bank of Commerce & Trust Co., Ark., 272 
8S. W. Rep. 834. 42 B. L. J. 713. 


A note is not rendered non-negotiable 
hy a provision that “the makers and in- 
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dorsers of this note each expressly waive 
demand, notice of non-payment, and pro- 
test and suit against the maker, and also 
agree that the note may be extended in 
whole or in part without their consent.” 
McCornick & Co., Bankers v. Nielson, Utah, 
233 Pac. Rep. 122. 42 B. L. J. 480. 


§ 763. Instruments payable in current 
funds held negotiable. 


A certificate of deposit payable in ecur- 
rent funds is negotiable. State v. Trimble, 
Mo., 269 S. W. Rep. 959. 42 B. L. J. 662. 


Certificates entitling holder to bonds not 
negotiable. 


The defendants issued temporary receipts 
or certificates entitling the holder to re- 
ceive certain bonds upon surrender of the 
certificates. It was recited in each certifi- 
cate that every taker and holder thereof 
agreed that the defendants should treat 
the bearer as the absolute owner for all 
purposes, and that the defendants would 
not be affected by any notice to the con- 
trary. It was held that the certificates 
were not negotiable,. and that a holder 
who had obtained them through a person 
who had stolen them did not have the 
rights of a holder in due course. Presi- 
dent and Directors of Manhattan Co. v. 
Morgan, 210 N. Y. Supp. 460. 42 B. L. 
J. 802. 


NOTICE OF DISHONOR. 
§828. Place of sending notice. 


Notice of protest sent to the residence 
of an indorser after his death is valid and 
charges the indorser with liability where 
it appears that the notary protesting the 
paper was not aware of the fact that the 
indorser had died, even though such knowl- 
edge was had by the cashier of the bank 
holding the paper. First Nat. Bank v. 
Carpenter, N. J., 130 Atl. Rep. 435. 42 
B. L. J. 906. 


§829. Notices held improperly sent. 


Notice of dishonor sent to the office of 
a corporation with which the indorser was 
associated and mailed after the holder of 
the note had received notice that the in- 
dorser had severed connections with the 
corporation and removed from the office, 
is not binding on the indorser where notice 
is not received by him. Trenton Trust 
Co. v. Hudson Mechanical Rubber Co., 209 
N. Y. Supp. 30. 42 B. L. J. 415. 


—— 
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§839. Time for giving notice. . 

A notice of dishonor of a note maturing 
on July 9th which is sent to an indorser 
in October, is not binding on the indorser. 
Cohen v. Sovalsky, 208 N. Y. Supp. 46. 
42 B. L. J. 453. 


§ 852. Waiver of notice by payment or 
promise to pay. 

The defendant indorsed a check to the 
plaintiff saying that it was “no good” at 
the bank but that the plaintiff might be 
in a better position to collect from the 
drawer than the defendant. The defend- 
ant subsequently promised to pay the 
amount of the check to the plaintiff. It 
was held that, under the circumstances, 
the defendant waived presentment for pay- 
ment and notice of dishonor. Lieberman 
v. Fox, Minn., 200 N. W. Rep. 468. 42 
is. d. 36; 


_ OFFICERS OF BANKS. 


§ 866. Liability of bank for acts of presi- 
dent. 

The president of the plaintiff bank in- 
duced the defendant, a married woman to 
sign a note, secured by real estate, assur- 
ing her that he wanted her to sign for 
the sole purpose of waiving her homestead 
right in the land. It was held that the 
bank was bound by this agreement be- 
tween its president and the bank and that 
it could not enforce the note. City Nat. 
Bank v. Dwyer, S. D., 200 N. W. Rep. 109. 
42 B. L. J. 129. 


A loan company, through the president 
of a bank, purchased a note payable to 
the bank and indorsed by the bank with- 
out recourse. The note purported to be 
secured by a mortgage on cattle, and the 
president stated that he had inspected the 
eattle and they were as described in the 
mortgage. The maker did not own the 
eattle but the president did not know this. 
The execution of the note was really a 
private transaction between the president 
and the maker in which the bank was not 
eoncerned, but this was unknown to the 
company. It was held that the bank was 
liable on the note. St. Paul Loan Co. v. 
Housman, S. D., 201 N. W. Rep. 713. 42 
B. L. J. 373. 


The president of a bank signed a note 
in the name of a corporation, indorsed it 
individually and in the name of the bank, 
procured a loan on it from the payee and 


LAW JOURNAL xxiii 


disappeared with the money. It was held 
that. the payee could not enforce the note 
against the bank. The president had no 
express authority to indorse the bank’s 
name on the note and no authority could 
be implied from the mere fact that he was 
the bank’s president. Stansell v. Payne, 
N. C., 127 S. E. Rep. 693. 42 B. L. J. 
878. 


In view of a Texas statute providing 
that “no bills payable” shall be made on 
behalf of a bank “except with the consent 
of the board of directors” the holder of a 
note executed by the president of a bank 
was not entitled to recover on the note 
where he failed to prove such consent, even 
though the bank was the beneficiary in 
the transactions constituting the considera- 
tion for the note. Hull v. Guaranty State 
Bank, Tex., 270 S. W. Rep. 191. 42 B. L. 
J. 536. 


§877. Cashier’s authority to release par- 
ties liable to bank. 


A secret agreement by the cashier of a 
bank that the maker of a note will not 


- be required to pay it is not binding on 


the bank where the cashier, in securing 
the note, acts for his own interest and the 
bank advances the amount of the note. 
Farmers’ & Merchants’ State Bank v. 
Perry, Wisc., 202 N. W. Rep. 179. 42 
B. L. J. 525. 


883. Liability of bank for cashier’s act. 
§ 


An administrator of a decedent’s estate 
collected a note and draft belonging to 
the estate through a bank of which he was 
cashier and used the proceeds to pay his 
own note held by the bank for collection. 
It was held that since the draft and note 
were so drawn as to give notice to the 
bank that the proceeds were impressed 
with a trust the bank was responsible 
for the misappropriation of the funds. 
First Nat. Bank v. Stringer, Ky., 268 
S. W. Rep. 1101. 42 B. L. J. 615. 


A bank may be liable to a person whose 
property is stolen by the bank’s cashier, 
acting in conjunction with other persons, 
where the cashier was at the time acting 
within the scope of his employment and 
where the dishonest character of the cash- 
ier was known to the officers and directors 
of the bank. Blumenthai v. Commercial 
Bank of St. Augustine, 1 Fed. Rep. (2d) 
64. 42 B. L. J. 54. 
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§903. Liability of directors generally. 
The directors of a bank cannot be held 
liable to stockholders for mismanagement 
of the bank’s affairs when they have not 
been guilty of bad faith and have not 
failed to exercise in the management of 
the bank’s affairs such care as business 
men of reasonable prudence would have 
exercised under the same circumstances. 
Muller v. Planters’ Bank & Trust Co., Ark., 
275 S. W. Rep. 750. 42 B. L. J. 908. 


§ 904. Directors’ liability for excessive or 
improper loans. 

Under section 8990 of the South Dakota 
Revised Code of 1919, making the officers 
and directors of a bank making excessive 
loans personally liable for the amount of 
the excess, there is a double liability upon 
the part of such officers and directors. An 
immediate liability for the excess is cre- 
ated upon the making of an excessive loan, 
and there is a secondary liability as in- 
dorser, available to the holder of the note 
to whom it has been negotiated. Farmers’ 
State Bank v. Youngers, S. D., 200 N. W. 
Rep. 1019. 42 B. L. J. 308. 


Bank liable for officer’s misrepresentation. 


Two officers of a bank advised the plain- 
tiff to lend $15,000 to a construction com- 
pany at a time when the bank held a 
worthless protested note of the company. 
The officers misrepresented the assets and 
financial worth of the company and of the 
stockholder who controlled it. Before the 
loan was made it was arranged that one 
of the officers would be elected vice-presi- 
dent and treasurer of the construction 
company and that both officers would 
share in its profits. Some of the money 
advanced by the plaintiff was used to pay 
off the note held by the bank. The plain- 
tiff lost more than $9,000 by. reason of 
the loan. It was held that both the of- 
ficers and the bank were liable for the 
loss. Martin, Jr. v. Gotham Nat. Bank, 
211 N. Y. Supp. 828. 42 B. L. J. 689. 


OVERDRAFTS. 
Article on Overdrafts. 42 B. L. J. 89, 
175, 257. 
Person introducing another at bank not 
liable for his overdraft. 


One who introduces a person to a bank 
in good faith is not responsible to the 
bank where the person introduced subse- 
quently deposits a check and draws against 


LAW JOURNAL 


it and the check deposited is returned for 
insufficient funds. Faulkner v. Bank of 
Italy, Cal., 231 Pac. Rep. 380. 42 B. L. 
J. 82, 100. 


§925. Overdraft check deposited in drawee 


bank. 


Where a check is deposited by the 
payee in the drawee bank and his account 
is eredited with the amount thereof, the 
bank may, upon finding that the drawer 
has not on deposit sufficient funds to meet 
the check, charge back the check, provided 
that it is the custom of the bank, known 
to the payee or so well established that 
it ought to be known to him, to accept 
checks on condition that an examination 
of the drawer’s account discloses sufficient 
eredit to warrant payment thereof. Townley 
v. Exchange Nat. Bank, Okla., 234 Pac. 
Rep. 574. 42 B. L. J. 623. 


§ 926. Agreement permitting check de- 
posited in drawee bank to be 
charged back. 


The plaintiff deposited a check in the 
defendant bank, which was subsequently 
charged back against the plaintiff’s ac- 
count because drawn against insufficient 
funds. On the back of the check was a 
written memorandum to the effect that 
the check was credited “with understand- 
ing that if not satisfactory to be made 
good.” It was held that the bank was en- 
titled to charge the check back against 
the plaintiff’s account and that the plain- 
tiff could not recover. Stephens v. First 
National Bank of Cleveland, Tex., 271 
S. W. Rep. 395. 42 B. L. J. 857. 


§939. Overdraft by agent. 

Where an agent, without authority, 
opened a checking account in his princi- 
pal’s name and overdrew the account, it 
was held that the principal was not liable 
to the bank for the amount of overdraft. 
Citizens’ State Bank v. Minnesota Sugar 
Co., Minn., 204 N. W. Rep. 45. 42 B. L. 
J. 868. 


A bank which pays an overdraft check 
drawn by the agent of a depositor is not 
entitled to recovér the amount of the over- 
draft from the depositor. Long Bell Lum- 
ber Co. v. First Nat. Bank, 1 Fed. Rep. 
(2d) 127. 42 B. L. J. 191. 


§952. Criminal liability under state stat- 
utes. 


It is a crime under the California Bad 


— 
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Check Law to issue a check against no 
funds with intent to defraud, even though 
the payee sustains no actual injury be- 
cause of the fact that the check was given 
for an existing debt. People v. Williams, 
Cal., 230 Pac. Rep. 667. 42 B. L. J. 210. 

The issuing of a check under an agree- 
ment to defer presentation until the drawer 
has sufficient funds on deposit to meet it 
does not constitute the offense of swin- 
dling. Lloyd v. State, Tex., 266 S. W. 
Rep. 785. 42 B. L. J. 292. 


PAYMENT. 
§984. Payment in general. 

An agent of an insurance company was 
authorized to receive checks payable to the 
company’s order in payment of premiums. 
He was instructed to forward such checks 
to the managers of the company in the 
city of New York. He received from the 
defendant company two checks payable to 
the insurance company in payment of 
premiums. The company did not know 
that the agent was required to forward 
checks to New York. The agent indorsed 
the checks and collected the proceeds. It 
was held that the checks constituted pay- 
ment for the premiums. Indemnity Mutual 
Marine Assurance Co., Ltd. v. Powell & 
O’Rourke Grain Co., Mo., 271 S. W. Rep. 
538. 42 B. L. J. 718. 


§ 994, 


Payment to person other than 
holder. 


An indorsee of a note cannot enforce 
it against the maker who has made pay- 
ment to the payee without seeing the note, 
where the circumstances indicate that the 
payee was the agent of the holder for the 
purpose of collecting the note. First Nat. 
Bank v. Hessell, Wash., 234 Pac. Rep. 662. 
42 B. L. J. 665. 


§997. Payment of checks. 


The drawer of a check which had been 
lost issued a second check marked “Dupli- 
cate.” The drawee bank paid the original 
check after having paid the duplicate. It 
was later discovered that the original 
check bore a forged indorsement. It was 
held that the bank was not entitled to re- 
cover the amount paid on the check be- 
cause presentment of the duplicate check 
was notice to the bank that the original 
check was outstanding. National Bank of 
Commerce v. First Nat. Bank, Okla., 152 
Pac. Rep. 597. 42 B. L. J. 247. 
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A drawee bank, by taking a check, mark- 
ing it paid, and charging the drawer’s ac- 
count with the amount thereof, assents to 
the order of the drawer of the check and 
becomes liable to the holder of the check 
for its amount. The bank’s liability is not 
affected by the fact that its acceptance 
of the check creates an overdraft. Oregon 
Iron & Steel Co. v. Kelso State Bank, 
Wash., 224 Pac. Rep. 569. 42 B. L. J. 
284, 


The defendant delivered a check to the 
plaintiff and the latter, who was named 
as payee, indorsed it and deposited it. In 
the process of collection, the check was 
sent direct to the drawee bank which sent 
back its draft in payment. The draft was 
dishonored upon presentment. It appeared 
that at the time of the presentment of 
the check, the drawer had sufficient funds 
on deposit in the drawee bank to pay it. 
It was held that the transaction consti- 
tuted a payment of the check and that 
the defendant was not liable upon it. Jen- 
son v. Laurel Meat Co., Mont., 230 Pace. 
Rep. 1081. 42 B. L. J. 229. 


§1016. —Bank’s liability for refusing de- 
positor’s checks. 


In an action to recover damages for a 
bank’s refusal to pay checks drawn on it 
by a depositor an allegation in the com- 
plaint that prior to the presentation of 
the checks the depositor was notified by 
the bank that a check deposited by him 
had been collected and the proceeds placed 
to his credit is insufficient since it does 
not show that the plaintiff actually had 
on deposit an amount sufficient to meet 
the checks. Reicher v. Trade Bank, 207 
N. Y. Supp. 178. 42 B. L. J. 387. 


The plaintiff deposited $1,000 in the de- 
fendant bank. Later, he sold the bank a 
note signed by a corporation, agreeing to 
leave the deposit in the bank as long as 
it held the paper. The defendant bank 
transferred the note to a customer, bearing 
the bank’s indorsement or guaranty. There- 
after, the bank refused to pay a check 
drawn by the plaintiff. It was held that 
the bank was not justified in refusing to 
pay the check, inasmuch as it no longer 
held the note and that the plaintiff was 
entitled to recover the deposit. Bradshaw 
v. Stockport Savings Bank, Iowa, 202 N. 
W. Rep. 80. 42 B. L. J. 174. 
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§1022. Amount of damages recoverable 


for dishonor of check. 


Where a bank, through a mistake, dis- 
honors the check of a depositor who is 
neither a merchant nor trader, the deposi- 
tor is entitled to recover only nominal 
damages in the absence of proof of ac- 
tual damages. Katz v. Pacific Bank, 209 
N. Y. Supp. 497. 42 B. L. J. 667. 


§1025. Agreement to honor checks. 

The payee of a check given for the pur- 
chase price of cattle, acting upon the 
statement of the cashier of the drawee 
bank that the check was good and would 
be paid upon presentation, delivered the 
eattle to the drawer. The latter sold the 
cattle and deposited the proceeds in the 
drawee bank, which applied the money to 
the satisfaction of the drawer’s indebted- 
ness to it. The check was not paid upon 
presentation. The bank was held liable 
to the payee for the amount thereof. Citi- 
zens’ Bank v. Singer, Okla., 234 Pac. Rep. 
708. 42 B. L. J. 575. 


§1026. Check as payment. 

A eashier’s check was not paid because 
of the appointment of a receiver for the 
bank which had issued it. It appeared 
that if the check had been sent direct to 
that bank instead of to another bank it 
would have been paid before the receiver 
was appointed. It was held that the holder 
could not recover from the person from 
whom the check had been received. Fed- 
eral Land Bank v. Barrow, N. C., 127 S. E. 
Rep. 3. 42 B. L. J. 329. 


§ 1033. Check “in full” of disputed claim. 


Where there is a dispute between a 
ereditor and his debtor as to the amount 
of the indebtedness and the creditor ac- 
eepts and cashes a check for an amount 
less than that claimed by him which bears 
on its face the words “in full to date” 
he cannot thereafter recover a_ balance 
elaimed to be due. Schwartzenberg v. 
Mayerson, 2 Fed. Rep. (2d) 327. 42 B. 
L. J. 639. 


PLEDGE AND COLLATERAL. 
§1044. Pledge by broker. 

The plaintiff, a stockholder in the de- 
fendant company, about to go on a trip, 
indorsed his stock certificates and left 
them with his broker. The broker forged 
the plaintiff’s indorsement on the certifi- 
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eates and delivered them to the defendant 
as security for a note on which he forged 
the plaintiff’s signature. He received a 
check payable to the plaintiff’s order and 
collected it on a forged indorsement. Later, 
the defendant offered the stock at public 
auction and bought it in. It was held 
that the transaction was not a valid pledge 
and that the plaintiff was entitled to re- 
claim the certificates. Marcotte v. Massa- 
chusetts Security Corporation, Mass., 145 
N. E. Rep. 464. 42 B. L. J. 221. 


Wrongful pledge. 

Where a person, acting without author- 
ity, pledges non-negotiable bonds belonging 
to another, the pledgee is not entitled to 
retain the bonds. Lathrop v. Title In- 
surance & Trust Co., Cal., 238 Pac. Rep. 
748. 42 B. L. J. 927. 


PRESENTMENT FOR PAYMENT. 


§ 1086. Waiver of presentment. 

Evidence of an offer by the indorser of 
a note after maturity thereof to execute 
a renewal note is sufficient to sustain a 
finding of waiver of presentment and no- 
tice of dishonor. Farmers’ & Merchants’ 
Nat. Bank v. Brown, S. C., 127 S. E. Rep. 
365. 42 B. L. J. 550. 


PROTEST. 


Form and contents of certificate 
of protest. 
A notary’s certificate of protest is valid 
although it lacks a seal. Cohen v. Soval- 
sky, 208 N. Y. Supp. 46. 42 B. L. J. 453. 


§ 1102. 


§ 1097. 


Certificates of protest as proof. 
While a notary’s certificate of protest is 

not admissible in evidence in the absence 

of an official seal, if it is admitted in 


evidence without objection, it becomes 
proof of the facts recited therein. Gethins 
v. Breeyear, 147 N. E. Rep. 876. 42 B. L. 
J. 734. 


§ 1106. Where protest waived or dispensed 
with. 

A statement by the indorser of notes, 
secured by a lien on real estate that he 
would take the land back and pay off the 
notes if he could raise the money is suffi- 
cient to constitute a waiver of protest and 
notice. Nall v. Hartford, Ky., 265 S. W. 
Rep. 813. 42 B. L. J. 203. 


RENEWAL AND EXTENSION. 
§ 1108. Renewal and extension. 
The payee of a note procured from the 


= 
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defendant by means of fraud transferred 
it to the plaintiff by indorsement after 
maturity. Subsequently, the payee ob- 
tained a renewal note which was trans- 
ferred to the plaintiff before maturity. 
It was held that the plaintiff did not be- 
come a holder in due course of either the 
original note or the renewal, and that the 
renewal note was subject to the defense 
which might have been made against the 
first, and was, therefore, open to the de- 
fense of fraud. W. R. Grace & Co. v. 
Strickland, N. C., 124 8S. E. Rep. 856. 42 
B. L. J. 132. 


SAFE DEPOSIT COMPANIES. 
§1111. Liability of company to customer. 


Where there is evidence of negligence on 
the part of a safe deposit company 
whether the company is responsible for the 
loss of property stolen from one of its 
boxes is a question for the jury to decide. 
Chicago German Hod Carriers’ Union and 
Benevolent Society v. Security Trust & De- 
posit Co., Ill, 146 N. E. Rep. 135. 42 
B. L. J. 332. 


Where securities were lost from a safe 
deposit box a finding that the negligence 
of the bank where the box was located was 
not the proximate cause of the loss and 
that the depositor was guilty of contribu- 
tory negligence was not justified where 
the evidence showed that the depositor left 
his key with an officer of the bank during 
his absence from town and that a third 
person was permitted to open the box dur- 
ing his absence, and failed to show who 
had possession of the master key used to 
open all of the boxes during certain hours 
of the day. Wallace v. Central State Bank, 
Tex., 270 S. W. Rep. 931. 42 B. L. J. 745. 


An attorney for the executors of a de- 
cedent’s estate rented a safe deposit box 
in the name of the estate. He appeared 
on the records of the safe deposit com- 
pany as one of those having access to the 
box. One of the executors permitted him 
to keep a key to the box. This executor 
had notice of the company’s rule that no 
one but the renter of a box or his deputy, 
duly designated in writing on the records 
of the company, could have access to the 
box. The attorney removed certain bonds 
from the box and appropriated them to his 
own use. It was held that the company 
was not liable for the loss. West v. State 
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Street Exchange, Mass., 146 N. E. Rep. 
37. 42 B. L. J. 280. 


When, in an action by the lessee of a 
safe deposit box to recover for the loss of 
valuables, removed from the box while 
under the absolute control of the lessor, 
the plaintiff shows the loss of the valu- 
ables, the lessor has the burden of proving 
that the loss was not caused by any fault 
or negligence on his part. McDonald v. 
Wm. D. Perkins & Co., Wash., 234 Pac. 
Rep. 456. 42 B. L. J. 581. 


SAVINGS BANKS. 


§ 1119. Savings bank held liable for de- 
posit paid to party not entitled. 

Where a savings bank pays a deposit 
to a person in wrongful possession of the 
passbook on drafts bearing forgeries of 
the depositor’s signature and there is evi- 
dence that the bank was negligent in mak- 
ing the payments, the bank is liable for 
the amount to the depositor. Fiero v. 


Franklin Savings Bank, 207 N. Y. Supp. 
235. 42 B. L. J. 171. 


STOCK AND STOCKHOLDERS. 


§ 1166. Transfer and sale of stock. 


One who purchases bank stock upon a 
misrepresentation as to its value may, on 
the suspension or failure of the bank, re- 
cover from the seller not only the price 
paid but aiso any assessment levied against 
him by the banking department, even 
though the representations of the seller 
were made in good faith and the purchaser 
might, by reasonable inquiry, have ascer- 
tained the actual value of the stock. Spen- 
cer v. Womack, Tex., 274 S. W. Rep. 175. 
42 B. L. J. 740. 


An option to purchase bank stock is 
terminated by the death of the stockholder 
and cannot be enforced against his estate. 
In re Creger’s Estate, Ia., 200 N. W. Rep. 
332. 42 B. L. J. 442. 

The defendant bank called a director’s 
meeting for the purpose of assessing the 
stock to make good an impairment of 
its capital. One of the three directors, 
who was also a majority stockholder, re- 
ceived no notice. The assessment was 
made, the stock of the delinquent stock- 
holders, including the director, referred to, 
was canceled and new shares issued to pur- 
chasers thereof. It was held that, the 
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meeting having been illegally called, the 
assessment was void, the shares of the di- 
rector still belonged to him and could be 
taken by the director’s judgment creditor. 
Richman v. Bank of Perris, Cal., 238 Pac. 
Rep. 754. 42 B. L. J. 871. 


§ 1173. Dividends. 


The life beneficiary of a trust of shares 
of corporate stock is not entitled to a 
stock dividend declared by the corpora- 
tion; such dividend belongs to the corpus 
of the estate. In re Diehl’s Estate, N. J., 
130 Atl. Rep. 220. 42 B. L. J. 938. 


§ 1180. Lien created by by-law or charter. 

A stockholder of a bank, while indebted 
to the bank on a note, transferred his 
certificate of stock to another creditor as 
security for his indebtedness. The stock 
certificate contained a provision that no 
transfer should be made by any stock- 
holder indebted to the bank, without the 
consent of the board of directors. It was 
held that because of a statute prohibiting 
any bank from accepting as collateral or 
purchasing its own stock except for the 
purpose of preventing loss on a debt pre- 
viously contracted in good faith, the bank 
could not acquire any lien which would 
defeat the lien of the transferees Bank 
of Pontotoc v. Robinson, Miss., 101 So. 
Rep. 561. 42 B. L. J. 385. 


§ 1185. Statutory liability in general of 
stockholders to creditors. 


Under §23 of the Federal Reserve Act, 
a national bank stockholder who transfers 
his stock within sixty days prior to the 
failure of the bank is liable to the bank’s 
creditors to the same extent as though he 
had made no transfer. In order to en- 
force this liability, it is not necessary to 
show that the transferee is insolvent, nor 
is it necessary that any legal proceedings 
should first be taken against the trans- 
feree. Karraker v. Ernest, 4 Fed. Rep. 
(2d) 404. 42 B. L. J. 653. 


A depositor of a bank, who was also a 
stockholder of the bank when it became 
insolvent, sought to have his claim for 
the amount of his deposit paid out of the 
assets in the hands of the receiver. It was 
held that the receiver was entitled to an 
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injunction restraining the depositor from 
enforcing his claim until his stockholder’s 
liability could be judicially determined and 
set off against the deposit. State v. Farm- 
ers’ State Bank, Neb., 203 N. W. Rep. 
629. 42 B. L. J. 791. 


The cashier of a bank caused a certifi- 
eate for 25 shares of the bank’s stock to 
be issued in the name of the defendant 
without his knowledge or authority. The 
defendant declined to take the stock. At 
the cashier’s request he indorsed the certi- 
ficate and left it with the cashier. The 
bank later became insolvent. It was held 
that the defendant, whose name appeared 
on the books of the bank as the owner of 
the stock, was subject to the stockholders’ 
statutory liability. State Savings Bank v. 
Allen, Kans., 237 Pac. Rep. 646. 42 B. 
FRR. 


§ 1192. Where transfer not recorded. 


More than twelve months before the 
failure of a bank, a stockholder sold his 
shares to the president of the bank, in- 
dorsing the stock certificates. Upon the 
failure of the bank, it was held that the 
stockholder was not subject to the statu- 
tory liability even though the president 
had neglected to transfer the shares on 
the books of the bank. Chapman, Bank- 
ing Commissioner of Texas v. Beeman, 
Tex., 256 S. W. Rep. 243. 42 B. L. J. 154. 


§ 1193. Liability of pledgee. 


The constitution of the state of Wash- 
ington provides that every stockholder of 
a banking corporation shall be personally 
liable for all debts of the corporation con- 
tracted while he is a stockholder, to the 
extent of the par value of his stock, in ad- 
dition to the amount invested in the stock. 
A person holding stock as collateral se- 
curity is not subject to this liability even 
though he appears on the stock certificate 
and on the books of the bank as the real 
owner. Duke v. Madill, Wash., 230 Pac. 
Rep. 631. 42 B. L. J. 314. 


A person holding stock of a bank as 
collateral security is not liable as a stock- 
holder under a Texas statute making stock- 
holders personally liable for the debts of 
the bank, even though he appears on the 
books of the bank as the owner of the 
stock. Chapman v. Marsico, Tex., 270 
S. W. Rep. 1113. 42 B. L. J. 561. 
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STOPPING PAYMENT. 


Article on stopping payment. 42 B. L. 
J. 13. 


§ 1208. Stopping payment of certified 
check. 

Where the holder of a check has it 
certified, the drawer cannot stop payment. 
If the bank pays the check after being 
directed not to, it will not be liable to the 
drawer even though the check was obtained 
from him by fraud or he had some other 
good defense against the check. 


Where the drawer has it certified, prior 
to delivery, the drawer can stop payment 
as against the payee if the latter is not a 
bona fide holder; and he can stop payment 
as against a subsequent holder if the 
latter is not a holder in due course and 
the drawer has some defense good as 
against the payee. But the drawer cannot 
stop payment against a bona fide payee, 
or against a subsequent holder in due 
course, or against any subsequent holder 
where the drawer has no defense good as 
against the payee. Sutter v. Security 
Trust Company, N. J., 126 Atl. Rep. 435. 
42 B.L. J. 1. 


Where a bank, in reply to a telegram 
inquiring whether it will pay a certain 
check, wires that it will pay the check, it 
is bound to pay even though the drawer 
subsequently instructs it to stop payment, 
and the drawer is liable to the bank for 
the amount paid on the check. Stapleton 
vy. Farmers’ Bank, Kans., 236 Pac. Rep. 
828. 42 B. L. J. 606. 


§ 1214. Right of bank to recover money 
paid on stopped check. 

Where a bank, through error, pays a 
check after the depositor has directed it to 
stop payment, it may recover the amount 
from the person to whom the payment was 
made, if the person receiving payment has 
not sustained a loss as a result of the 
payment, or acted in reliance on it. Nat. 
Loan and Exchange Bank v. Lachovitz, 
S. ©, 128 8. E. Rep. 10. 42 B. L. J. 
652. 


SUNDAYS AND HOLIDAYS. 
§ 1215. Note executed or delivered on 
Sunday or holiday. 


In payment of services performed on 
a week day the defendant delivered to the 
plaintiff on Sunday a check dated the fol- 
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lowing day. Payment of the check was 
thereafter stopped. The plaintiff sued the 
defendant on the account and not on the 
check. The defendant contended that the 
check was void. It was held that the ques- 
tion as to the validity of the check was 
immaterial as the action was not brought 
on the check. Di Ausilio v. Stavropulos, 


. Mass., 147 N. E. Rep. 346. 42 B. L. J. 


727. 
SURETIES. 
§ 1221. Rights and liabilities of sureties 
in general. 


The sureties on a note saw it after it 
had been materially altered. They asked 
for an extension of time, making no ob- 
jection to its terms. The maker became 
bankrupt and the sureties filed a claim in 
bankruptcy for the amount-of the note. 
It was held that the sureties had ratified 
the alteration and were liable on the note. 
Marion Savings Bank v. Leahy, Ia., 204 
N. W. Rep. 456. 42 B. L. J. 775. 


TAXATION. 
§ 1233. Taxation of corporation. 

The capital of a corporation engaged 
in the business of buying and selling com- 
plete issues of corporate bonds secured by 
real estate mortgage is not taxable under 
the New York statute imposing a tax upon 
money capital coming into competition 
with the business of national banks. 


People v. Goldfogle, 211 N. Y. Supp. 114. 
43 B. L. J. 747. 


§ 1253. Income tax. 


Under the New York Tax Law a stock 
dividend, representing earnings accumu- 
lated at the time the dividend is declared 
by the corporation, is taxable as “income” 
whether received by an individual stock- 
holder or by the beneficiary of a trust 
consisting of stock of the corporation, and 
payment of the tax may not be postponed 


until a sale of the stock represented by ~ 


the dividend. People ex rel. Clark v. 
Gilchrist, 211 N. Y. Supp. 679. 42 B. L. 
J. 934, © 


TENDER. 

§ 1273. Medium of tender. 
Under the act of Congress of December 
24, 1919, gold certificates of the United 


States are legal tender in payment of all 
debts and dues. 42 B. L. J. 910. 
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Where a tender is made in bank notes, 
which are non-legal tender money, the 
person to whom the tender is made, in re- 
fusing to accept the money, must specifi- 
cally object to the medium in which the 
tender is made. Otherwise, he will be 
deemed to have waived any objection on 
that ground. “McLeod v. Hoover, La., 105 
So. Rep. 305. 42 B. L. J. 822. 


TRADE ACCEPTANCES. 
§ 1274. Person reading trade acceptance 
charged with knowledge of con- 
tents. 


A person who reads a trade acceptance 


before he signs it is charged with knowl- 
edge of the contents, and when sued 
thereon cannot deny understanding of its 
legal effect. Commercial Investment Co. 
v. Anderson, Kans., 232 Pac. Rep. 1028. 
42 B. L. J. 252. 


TRAVELER’S CHECKS. 


§ 1282. Traveler’s checks. 


The purchaser of travelers’ checks lost 
them and the amount was refunded by the 
issuing express company upon his giving 
a surety company bond. In applying for 
the bond, the purchaser agreed to indem- 
nify the surety company against any loss 
it might sustain under the bond. The 
checks were subsequently paid by the ex- 
press company on forged counter signat- 
tures. The surety company made good to 
the express company. It was held that 
the surety company could recover the 
amount from the purchaser. Fidelity & 
Casualty Co. of New York v. Harrison, 
Tex., 274 S. W. Rep. 1002. 42 B. L. J. 
819. 


A traveler’s check for $1,000 provided 
that the drawer would be discharged from 
liability unless the check was presented 
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within a reasonable time and it was agreed 
that if the check should be lost, no refund 
would be made until the holder should fur- 
nish a bond of indemnity. Upon the check’s 
being lost it was held that the owner was 
entitled to the amount upon giving a bond 
in the sum of $1,300 running for a period 
of one year. American Express Co. v. 
Grillis, Miss., 103 So. Rep. 196. 42 B. 
L .J. 463. 


USURY. 


Right of corporation to plead 
usury. 

Section 380 of the General Business Law 
of New York, limiting the amount of 
brokerage fees for procuring loans, is in 
the nature of a usury statute, and as 
such cannot be used by a corporation as 
a defense to an action by a broker to re- 
cover a commission for obtaining a loan. 
Middleman y. Elias Press, Inc., 209 N. Y. 
Supp. 123. 42 B. L. J. 627. 


§ 1305. Penalties against national banks. 

The only penalty which can be imposed 
upon a national bank for charging or re- 
ceiving usurious interest is that imposed 
by §5198 of the United States Revised 
Statutes, namely, the forfeiture of the 
entire amount of interest. Curtis v. West- 
ern Reporting & Credit Co., Idaho, 230 
Pac. Rep. 771. 42 B. L. J. 208. 


§ 1303. 


WILLS. 


§ 1326. Attestation. 

A will will not be admitted to probate 
where it is shown that the attesting wit- 
nesses subscribed their names only in the 
presence of the testator and not in the 
presence of each other, even though the 
will contains an attestation clause stating 
that the witnesses signed in the presence 
of each other. In re Foxen’s Will, Wis., 
203 N. W. Rep. 328. 42 B. L. J. 580. 
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Where one error is too many 


AR above the level of the 

street, balancing himself 
on a steel girder scarcely more 
than a foot wide, stands a man 
who knows the necessity for 
accuracy. Catching red hot 
rivets is work that calls for 
care and precision. 


Care and precision are also 
necessary to intelligent action 
in the investment security 
market. Anything short of 
accurate information is a dan- 
gerous guide in the rapidly 
shifting market of today. 


~The Seaboard has unusual 

facilities for gathering accu- 
rate, timely and specific in- 
formation about investments 
and securities, but it is our 
definite policy to have none 
for sale. 


Any such information which 
we have, free from our self- 
interest, we are glad to place 
at the disposal of our cus- 
tomers. Because of the 
amount of work involved, this 
service must be limited to our 
customers. 


The Seaboard National Bank 


OF THE CITY OF NEW YORK 


Mercantile Branch Uptown Branch 
20 EAST 45th STREET 


near Madison Avenue 


115 BROADWAY MAIN OFFICE 
at Cedar Street BROAD and BEAVER STREETS 
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